
UNITED STATES COURT OF'APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

AMERICAN SALES & MANAGEMENT
ORGANIZATION, LLC d|b I A

EULEN AMERICA,

Petitioner,

Case No. 18-1342

NATIONAL LABOR RELATIONS
BOARD,

Respondent.

UNDERLYING DECISION FROM WHICH
APPEAL OR PETITION ARISES

The Petitioner, American Sales & Management Orgarization, LLC, dlbla

Eulen America, by and through undersigned counsel, hereby submits the underlying

decision from which appeal or petition arises. Attached hereto is the National Labor

Relations Board's Decision and Order entered on December 4,2018 (I.II-RB Case

L2-CA-163435), which held that the Petitioner is not under the jurisdiction of the

Railway Labor Act because it is not directly or indirectly controlled by an airline

calTler

Dated: January 29, 2019, Respectfully submitted,

/s/ Brian Koii
Brian Koji
Florida Bar No. 0116297
bkoji@anblaw.com
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ALLEN NORTON & BLUE, P.A.
Hyde Park Plaza- Suite 225
324 South Hyde Park Avenue
Tampa, Florida 33606-4127
Ph: (8t3) 2sI-1210
Fax: (813) 253-2006
Counsel for the Petitioner

Jason S. Miller
Florida Bar No. 118336
jmiller@anblaw.com
ALLEN NORTON & BLUE, P.A
121 Majorca Ave. Suite 300
Coral Gables, Florida 33134
Ph: (305) 44s-780t
Fax: (305) 442-1578
Counsel for the Petitioner

CERTIFICATE OF SERVICE

I hereby certifu that on January 29.2019, I electronically filed the foregoing
document with the Clerk for the United States Court of Appeals for the District of
Columbia Circuit using CM/ECF. I also certif,i that the foregoing document is being
served this 29th day of January 2019 on all counsel of record and individuals
identified on the Service List in the manner specified, either via transmission of
Notice of Electronic Filing generated by CM/ECF, via electronic mail, or in some
other authorized manner for those counsel or individuals who are not authorized to
receive electronically Notices of Electronic Filing.

/s/ Brian Koii
Attorney

SERVICE LIST

David Habenstreit
National Labor Relations Board
1015 l4th Street, SE
Washington, DC 2057 0

Ph: (202) 273-2960
Fax (202) 273-0191
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Counsel for the Respondent
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Associate General Counsel
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NO t-ft'li: !'hi., opihil it $ltjctt tu fitnnl rcvitkut lrJt>rc 2uliitttirut n tht
lvmd vilwttt ol Nl.laB il:.isius. lk:txli:rs tt ir txqa:shil n naiil\, tlt l!*
aaui|t:,\c.:t"|.ily, Nolrtwl l.ufut lilhlnnt llurt,l, ll4tshhrynn, l.\,O.

2()i7l.l, ol otl' 11n1;rcrythirtrl or uhrrltnuul cryir'.t so Ilk!t (xx rtditutr cuD

ha lilthaliil it tJtc bt utrl vthunts.

Anrorican Sales and iVl'anagorne nt Organizati<x, 1,1.,C

d/b/a Eulen Atuerica /rrrd Service llntployecs ltt-
ternational l-lrtiorr, Local 32llJ. Cases l2*CA.*
163,135 ond l2*CA-l 76653

Decenrber 4, 20 l 8

DECISION AND ORDIIR

Bv C).rarniunru RrNc AND MI:MstiRs McFDt{RAN

ANT) l(APl.AN

On January 30, 2018, Administlative L,aw .ludgc lra
Sandlorr issued &e attachecl decision. I'he l{e.spondent

filecl e,xceptior)s and 0 supporting blice anci it also liled
alrleflclcd excetrrtions and an allrended suppolting briel'.r

The General Counsel and the Charging Palty eaoh filed
all answering briet, and the Responclent filcd a |eply
briet'.

The Nalional l",abol Relations lloarcl (N[,RB ot the
Iloard) tras delegnted its authority in tlris proceecling to a

thlee-rnembcr panel.
'l'he lloard has considered tlre decisiou altd the reoord

in light of the arncnded cxceptions and ltielk al]d has

decicled to altir'ur the.judge's rulings. finclinl;s,: ar1(l coll-
clusions and to ndopt the rccornmcnclcd Order as l1:ro(li-

fied and set fbrtlr.in full belorv,3
The juclge 'lbuud that the Tlespottdetlt, a cclntlactot'

providirrg ground handling ancl passellger stlllpolt ser-

vices to six ail carriels at the Fort l,auclcrdalc-l lollywoocl
Internatioual Airpolt (FLL), is au errrployer witlrin tlte
nreaning ol Section 2(2) ol tlre Act arrcl sul{ect to tlre

lloald's .jm'isdiction. 
'l'he jud.qe firther liluntJ tlrat tlte

l{esporrclent violirtccl Sectiorr 8(a)(3) and (l) ol tlte Act

| 'l'hc Charging l'irly tilqd a llrotiorl to strikc, illl':!tin!] lhat tlte l{e-
spondcnt's uxccptiorrs liriled to conrpll, with ths lloartl's llulcs ancl

l{cgLrlations bccrrrsc lhcy fi)ntilin{jd atgurnon(. 'l'hc Ohatging Patty also

asscrled that thc llcsp{)l(le0t's c\ceptions atrd suppoltittil, blicl'slrotrld
be lcjccle<l bcclLrse thcl,lixceed{d thc pagL: linrit On lvlay 23,2{)ltl,
thc Associalc Lixecutive Sccrcta|y wrolrj thc Ilcsporxler)l stittirlg thilt itli
filirrg.s did nol trrnrpl;,lvith thd IJoaRl's llulcs antl alllrvurg the Ile-
spondent to rcsub|llil rls exceplions iln(l sLrpl)on'ng b[icl" 'l'hcrcalicr'.

on lvla1,29,20ltl, thc ltespotrdonl l'ilul antcrrtlctl cxn:lltiotts ittr<l ittt

ilr)rcl)(lc(l sLrpportirrg. lrricl.
: -l'hc Rolipondcnt Ilas cxccpte.l to some ol'tlrc.iLulge's credibilit;,

fiirttlinrls. 'l'hc llorrtl's oslilblishcd policy is not lo ovcltul!: an adtttinis-
tratlvc law ludgc's crctlillilily resoluliotts unless thc clcar ltrcpottdct'-
nncc oJ'all thc [clevaill evirlcrrcc coilvirrccs us thnt thcy alc irco[rect.
.lhn&trd D4' lllull I'rodutts,9l NL,R.B 544 (19j0), entil. l{l{l Ir 2d i62
(lld Cir. M5l). We hilve carr:lirlly exaruinetl tltt: tecord antl lind ntr

blsis firr revcr;sing thc [indng:J.
I Wc shall nrodil'v the judgc's rcc<tttttrrenclccl Ordcr to cortlbrnl to

the 1:loar(l's iitiln(lar(l rctrre{lial languagt: l'or thc violiltion lirt.trtd, ancl rvc

shrrll sub:titute a n()\\,nr)tice lo oonlbr'r1'l to thc (.'[(l(rr ir)i ntotlrlicttl.

by dischnlgirrg and l'efilsing 1.o rchirc enrployec Joannc
Alexandre because she engaged in union activity, For'

lhe reasons set tbdl b.1e1y, w€ alltirnr tlre .iudgc's lind-
ings, but r,vc clalify the .iudge's analysis ol. the jurisdic-
tional issr.re,'l

Iacts
'l"he ll.cspclndent is a contlactor thnt provideii a valiety

oIservices to six ail can'iel's at Fl"l,.s 'l'he parties stipu-
lated that the Responclent directly lrires its employees.
plovicles their pay and benelits, generates enlployees'
work schedules, and revievvs its employees' r'equests fbr'

tinre ofl:l 'l'he palties also stipulated that the llespondent
rnair,tains and clistributc$ an ellrployee handbook that
desclibcs thc cnrployccs' tenns and conditions olf ern-

trrloyrnent. ln aclclition, the record slrows that the Re-
spondent provides cnployees with a 9001age sallbty and
training lnanual and is solely responsible :lbr ftining its
etnployees on safbty rnsttel's and ousuriog they receive
the appropriate training a$ requil'ed by each calriet'.6
AboLrt 90 pcrcent cl:f the Rcspondent's enrployees weal'
the ltcspclndentos unifornrs and badges.

'|.hc carriels retnin a contractual riglrt to audiL the lle-
spclndent's cabin cleaning perlorruance at)d to access tlle
R.espondent's books arrd tecotds, and several cauiers
e;xercise that right, Flowever. the carriers clo not dictate
hclw the l{eslronclent deternines stalling levels or slriil
{}ssignmellts, and the Respondent's srrpervisors, not l-he

I 'l'he.llcspondcnt filcd only bare cxception$ ro thcJu(lgc',s linding
thal it viol{tcd Sm. 8(a)(.}) and ( l ) by discharging nn(l rchrsing to rc-
hire employee :lo0nne Alsxlndre. lJccailsc thc luspondon( has nor
plescnted any argunlcnt in suppolt ol'thcse exctlrtious, wc t'intl in ac-
co|dancc rvith ,Scc. l0?,.4(dixlXii) ol'the l]oarcl's llulcs antl l{egula-
tions thot thcsc exccptions should be disfcglrdccl. Scc, c.g., A,rrtrr?/
LiJb, Inc. d/b/u I'leurt <( P,teighr lnstirna,366 NI.,Rll No. "51. slil) op. flt
I lir. 3 (101 8); I ktl,tmn de P uuto )lictt, /rrc., 344 Nl.l{ll 694, /r94 fir. I

(2005), crrli.l.4,56 lr.3d 26-s (l5t (iy. ?{)0(r). Accoldingly, lve t)nd it
unncccssirry lo H)nsi(lcl rvhctlier the judgc apl)ropnat(:ly ilr$v au ad-
vcrse inl'ereuce agilinst thc I{cspondenL t'or liiling to call irtlnrinistrarivc
assistartt .lorli-Ann l'agon an<l lbrnrer Supcrvisors John Marrasr and
Aul.crr lv{cnclcz k) tcstiiy irl)out the circunrstances ot'Alexaild[e's tlis-
chitlge.i 'l'hc services that thc Rcspondent providcs to ctrlicls r\nrcricln
Airlines, l]aharnasuir. l)rlta, Jct llluc, SpiriI and Wr:st.let at l.l.l., in-
clurlc chcckpoint, countcr, janitorial, bag loom, ranrp, lrxl cittrirr scr'-
viccs.

" l'hc rccolr'l sho\vs that scvulal carLicrs. rncludiug l.)elta arrd Sprrit,
reqrtirc sLrlrplcmcnLary tlaining prograDls l0 inlirrnr Llti) I{cspondent's
crnplnyees ol'rht: individrral cauiers' cxpcctations lirr prtviding par-
ticular services. 'l'hc Ilcsl:xrndcnt's enrployccs gcnclirlly contplctc sur:h
trairting ttsirrg thc carricrs' conll)ulcrs. Sorrre ol'Lhe <;arrirtrs 1:llry ir rolc
in tr0ining thc llcsporrtlcnl's trrtiilers, iiltd thc l{er4)0lt(lcIt s0rrrctir.l]c:i
assists lhr carlicr:i in dcvcloping training progr{nl$. Ilor cx.arnplc, Dclta
|c<lLrircs Lhc l{esporr<lcrrt to huve a Dclta-tl0illed tr(iinet insl.ruct thc
Itesp0nalcnt's cmploycr:s alloul horv l)clla i:r:pc<lrs tlrent kr clean ils
cabirts. Althoul,,lt sotile ul'Lhe supplcnrcnt.lry Unininu cnlph:lsizcs thc
cxpcclations ot'1:orticular carlicrs, the lll,Uot'ity 0l'lhal trilining ts 1c(lc[-
ally rrarrclllerl.

3(r'l NLll,L] No. 42
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2 DIICISIONS O11 1'l'lii NAl'lONAl- l.AllOIt Illil-A'llONS I.]Or\til)

carriers, ovel'see the assignrnent ancl directiou of the lle-
sponderrt's ernployces. Apart lionr a handful of isolatecl
episodes,T the calliels play no lole in hiring, firing, or
disciplining the Respondent's eurployccs.

Discr"rssion

ln relevant palt, Section 3(?) ol' the Act cleiines the
lerrn enployer to exclude "any pelson sub.iect to tlte
Railway Labor Act." ln acldition, Section 2(3) of the Act
relevantly provides that the tewt entplostee does not in-
clude "any inclividual enrployed by an enrployer sulr.iect
to the Railway Labor Act." 'l'he llailwzry l,abor Act
(RLr\). as anreuded, covers

every conlrr<lrl carrier by air engagcci in interstate or
ftireign conrnrerce, and every carricr by ail transpolting
rnail fur or undcr contract with the Lhlited States Cov-
elrlnlent, and evcry air pilot or other person who per-
Iornrs any work as an ernployee or subol(linate otl'icial
olsuch can'ier or carriers, sr.rbject to its ol theil continu-
ing authority to supcrvise ond dircot thc nrannel or rcn-
dition of his sclvicc.

45 U.S.C. $ t5l Firstand l8l,
When an employer is not itselli a caLrier, the National

Mediation tloald (rr"MI}) applies a tlvo-part tcst t<l dc-
terrnine whether it nonetheless has.jurisclictirxr over thrt
enrlrloyer. First, the NJV1B considers rvhether thc em-
ployer perfblnrs worl< that is tradititlnally perlilrrred by
callicr enrployccs. Second, the NtvJI] evalual;cs lvhcthcr
the enrployer is diLectly or indirectly owned or controllecl
by, or r"rnder comlron control !vitl1, a carrier or carricrs.
The NMIJ has traditionally cousiclerecl the lbllorving six
{hctors in cletermining whctherthc second part o'ltlre test
is satisliecl: (l) the extent to lvhich thc calricr contnrls
the mannel in which a colnpany conclucts its bLrsiness;

(2) acccss to the conlpany's opcrations and records; (3)
the carrier's role irr pcrsonncl decisions; (4) the carrier's
degree olsupervision; (5) thc carlier's contlol ovcl train-
ing; ancl (6) rvhcther the cnrployees at issue are helcl or.rt

to the public as crnployees ol'the calrier. See, c.gi., zilr
Serv Corp.,33 NMII ?.72,?.85 (2006).

As explainecl in orrr recent dccision in AIIA4 Ottl;ite
Services-llest, Inr:., 367 Nl,llll No. 35, slip op. al I

(20 l8), iu 2013 thc NN,{U departed fi'orr its l<lngstundirrg
six-lzrctor tesi zrnd began assigrring greatcl r.veiglrt to car-
riers' control over personnel decisions. See, e.9.,

| 'lhc cteditcd teslirnony c$lilblishes thdt the llcspondent conducts
ils orvn investigatlolls of allcged cnrploycc nliscorlchrct anrl nrakes al
indepcudt-.nt tlccision reg.ording how to rcsporrd irr erch case. 'l'hc

fecord shows ono instirncc rrdrere a cerrricr recornrlil'rdsri promolrng an
employeil antl another instirncc rvhcre r carricr rcconrnrcndcd hiring an

enrlrloyce.

l:hmtleigh USA C'ot^1t,,40 NlvlB 130, 137 (2013), 'l"he

Board dellbmed to tlre NMB aud asserte(l juliscliction in
cascs wlrere the NMB declined to clo so under its rc-
balanced test. See, e.g., Aimwy Cleanars, LLC, 362
NI-RI) 760, 760 1i1. 2 (3015). [n 2017, the LJniteclStates
Coult of Appeals tbr the District of Columbia Circuit
cliticized the NI-J{B and NMB fcrr cleparting liorn the
traditional sjx-fhctol test without explaining w|ry. ABil4
Onsite Senicen'* lilest, lnc. v. NLRB, ti49 F.3d Il37
(D.C. CiL, 20 l7). 'l"he court found that thc NMB's rccent
precedent overerrphasized carriers' conh'ol ovcr discipli-
nary decisiorrs withor"rt explaining why that fhctor should
be giverr greater rveight tlran the others, id. at l 144-l I46,
and it criticized the N.l,ItR lbr following suit "without an
explanation fbr why it, too, was leaving belrind settled

lrrecedent," id. nt, .1 146. 'Ihe court remanded tlre case,

instructing the Nt.,R[] to either "attempt[.] to of{'er its own
reasoned explanation for cffectively whittling down thc
traclitional six-factor test'' or "refbrl] this nrattcl tcl the
NMB and askfl that agency to explain its decision to
change course." Id. at 1 147,

Following thc court's rernancl, thc NLRB refblred
ABM Onsite Servictts to tlre NMB ibr an advis<lly opin-
ion. 'lhe NMI] issued an opinion real'lilming the six-
factor test and also leaffir'rning that a carrier "rnust eflbc-
tively exercise a significirnt deglee ol'inllnence orrer the
company's daily opelations and its enrployees' perlor-
mance o1' serviccr; irr older to establish lll",A ^iurisdic-
tion;' AIINI-OnsiIe Services,45 NMB 27,34 (20 l8). ln
adclition, the NMIS emphasized that "lnlo onc factol is
elevated above all olhers in cletelluining rvhcther {his
signiticant clegree olintluence is establishecl." Id. at 34-
35. Applying the six-I'actor te$t, tho NMLI cleterminecl
that the employer's operations r,vere subiect to the l{Lz\.
Thereafier, thc Boarcl detbn'ed to thc Nir4B's rcafllmra-
tion o[ its six-factor analysis ancl its iincling of Ii.LA.jn-
ris<f iction. See AIJM Ousite Se n,ices^14/est, srrpla, 3(i7
NLRB No. 35, slip op. at 2-3.

At issue in this casc is whethel thc Responclcnt is an

employer under Scction ?(2) o{'the Act or is subject to
11L,A.juriscliction uncler the NIVIB's reatfinnecl six-lhctor
test. [n nraking this dcter-rninatitx, "ltlhe l]oar'd arrcl the
NMU each has independent authority to decicle whetlrer
ilre RLA bar.s the It]oard'sl exercise o1' .julisdiction."
tlllietl Avialion Servica Co, ry' Nav ,lersev v. ruIRB, 854
Ir,3d .55, (r2 (D.C. Cir. 20 l7); see also Sltartun ilviLttion
lndu:;n'ies, |nc.,337 NlltB 708, 708 (200?). We find it
appropliate to exercise that aLrthority here and evaluate
wlrether, irr light o1'the D.C. Cjircuit's clecision in ABlvf
()n,site .Servicr:.s an<l the NMB's subsecluent a<lvisoly
opinion in tha[ case, the judge collectly I'ouncl that the
Itesponcleut is sr"rbjcct to tlie Boar'<l's -iurisdiction, llav-
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ANII.ilUCAN SAI-IS i\ND MANACiIiMI]N'l'OI{CANfZA'llON, l,l.C t)/B/A Ij(Jt,LiN Alvll:lttlCA 3

ing clone so, we af{irm the judge's cotlclusiolt that the
Itesl:ondent is an employer withjn the nteanirrg of Sec-

tion 2(2) ol lLre Act, Ilolvever. because the juclge clicl not
separal.cly analyzc the lacts of'tlris case in light of each ol'
the six factors the NivlB applies, we shall briefly clarify
the judge's analysis.s As explained belor.v, we find that
five ot'the six factols, applied here, supprtrt a finding that
tlre can'iels do not exercise a significani degree ol'influ-
ence ovel' the l{espondent's opetations ancl etnpltryees,
and the Resporrclent is therefore subject to the l:loard's
jurisdiction.

h'irst, the .ludge for"rnd. and all parties agree, that the

Respondent's employecs perfilr:rt work that air carriers
have traditiclnally pertirlrrrcd. As such, the first part ttl
the NMB's tr.vo-pam jurisclictional test is satisfied.

With lespect to the second pat of the test, wltcthcr atr

entity is conirollecl by a carlier, the lirst thctor the NMB
collsidcl's is lhe extent of calrier cotltl'c)l over the mfltlner
irr rvhich the contpany does business. l:lere, the,judge
corlectly lbuncl that thc I{espondent is solcly leslronsible
lbr deciding the tnantrer in wlrich it providcs scrviccs arrd

coll(hlcts its br"rsiness. 1'he Respondent cleternrinc$ its

enrployees' ternrs ancl conditions of eur;rloynrent regard-
less of which carrier thc enrployces at'e assigttecl to ser-

vice. In addition, tlrc Rcsponclerrt proviclcs alnrost all its
owu equiprnent. IJecause the crrr'riers are nc)t rcsltonsible
ibl deternining hnrv the Respondent litllills its contrac-
tual obligations ol'how the Respondent's cniployees per-
fonl tlreir services. this lactor weighs against u finding
of RI-A.jnlisdiction. See, c.9.. .figtlature li'light Sttppot't,
32 NMI] 2l.4,224.225 (200.5) (carLier did trot cxercise
cclnh'cll over the lrlallncr in lvhich an cmlrloycr dicl trtrsi-

ness whele the cnrlrloyer', not thc citt|ieL, was t'csptttrsibl<:

fbl determirting how its eruployees lrlovi<led services to
the can'ier).

'lhe seconcl llctor concclns the calliers' acccss to il
comllruty's opetaLions artd t'ccotds. r\s thc.ludge ftlr:ncl,

the carriers are controctuttlly autlrolizc<l to acccss tlrc
Itespondent's bool<s arrd t'ccor<ls and to arr<lil its pcr'[or'-

nlance of its obligatious, atrcl thc t'ecord sltorv.s thirt sev-
eral of'lhe carlicrs cxelcise these contractual riglrts. "l'ltis

lzrctor, ihcleiirre, wcighs in lirvor of a lindirrg o{' RLA

.jurisclictiorr. Sec Alllvl Ottsite Service,t, suprit. 45 NMB
at .:15 (carricl corrvrrtiunr's conlractual ']'igltt to reviclv
all lccords relal.cd to tlrc serviccs lrlovidecl by" tlrc ern-
ployer r,veighs in itvclr o{'a linding olcnlrier cilntrol).

Unclcr lhe thild l?rctor, thc NIVII] cortsidels tltc cirrricr's
lclle in personncl decisiclns. z\s the "iuclge corleotly

$ 'lil thc e,\tert thc judgc relicd on lSoar<l arul NMI-| dccisiorrs Llrat

ale nn longor prcciylclrlirl becrusc lhcy did uot corrtctly appl-v th(: srx-
iilctor Lest, \\'e dD not rcly on thr)se dtx:isions.

lburxl" rvith the exception o'fl two isolatcd inci<lents,lr thc
cat't'iers play no role in the llesponclent's pelsonrrel deci-
sions. t'[re ltesponclent corrducts its ora,n investigations
inio allegations oliemployee nrisconduct and makes dis-
ciplinary decisious based on those investigntions. Be-
canse the llespclndent indepcnclcntly cletermines how to
nlarlage its r,vork lbrce and the appropriate response to
carrier l'eedback regalding employees' perfbrmance, this
factor weighs agairrst a findiug ol'RL,A. juLisd,iction. Sce,
e.g., Signature F'light Suppttt't, 3? NMts N225-Q26 (car-
riet clicl not coutrol an emplclyer's personnel dccisiclns
where it was nof involved in hiring, investigatirrg allega-
tions ofi rnisconduct, or disciplining or clischarging enr-
ployees).

'llhe lbulth thctor is the clegree ol carrier supervision.
'lihc judge con'ectly tbr.urd tlrat the llespondent'$ on-site
lnanagers ancl supervisors are solely rcsponsible fbr su-
pervising the R.espontlent's employees. 'l"he carriers ale
not authorizecl to cleternrine stafling levels, assigrr em-
ployees lvork. dilcct cnrployecs in tlre per:tbrnrauce of
their wolk, or authorize overtime. 'lhe creclitcd testinro-
ny sholvs that the calriers' supervisors clo n<rt comrnuni-
catc directly r.vith the Respondent's ernployees regarcling
tlreir work perfbrmance. Accorclingly, this lhctor weighs
against a finding of RLA jLrrisdiction. See .S'rgnarure
Flight ,Support, 32 NlvIIl at 225126 (no callier control
where carricr did not clirectly supervise lhe enrployer''-s

employees ot' cleterrnirte how to manage enrployees' lrer'-
fbrnrance); Air RP, A Divisian of l)['Oil, l9 NMI] 90,92
(1991) (no carlicr control where the errployer hacl "sole
authority ovel its enrployees and the calriers ha[d] no
direct supelvisory autholity over [the enlployer's.l etr-
ployr:cs").

The fifth *rctor acldresses carlier corrtrol ovcr ernpkry-
ee tnrining. 'l'he Rcsponclerrt is solely rcsponsible {br
t.rainintr; cnr;rloyees olr sal'ety mattcrs. I'he.iLrclge correct-
ly lbund ilrat the llesponderrt ruaintains a detailed sa{'ety
and trainini; rrranual aucl conclucts extensivc crrrployce
trainirrg. Alth<lugh the carriers lrrovide supplcrnentary
llaining and sonrctinrcs recluire that the ir"cnrployces train
the llespondort's tlaincrs. the rnajority of thzrt trainirrg is

fbderally rrranclatecl. Sce, e.g., Ogclen Aviution Scrvicas,
2:i NMll 98, 103, 106- 107 (l99ti) (no calliel contlol
lvlr ere ernlrloyccs rcccived "p;en era I on-thc-j ob tla i n i ng"
llonr lhc errrploycl arrd. {ionr carricrs, a lilnitecl amount
o['training "neocssary to sntisly security arrd salbty le-
quilenrcnts"). l]ecausc the Respotrdcnt is priucipally
resprlnsible for tlaining its ernployccs arrcl the can'iers

1) As rtotctl alx)\,c ilL {h. 7, thc rccold shorvs tlrlt a carlit:r'oncc rcc^
onrntcntled that lhc Resporrclelll pr0nlotc illt ct))ployec and ortr-:c Icc-
orrrrncndcd th,: hirirril ol'arr trlploycc.
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play a limitecl role in crnployee training. this factor
weighs against a fincling oliItLA jurisdiction.

Finally, under thc sixth factor the NMI] evaluatcs
rvhether employees ale held oui to the lrublic as carrier'
eurployees. As the judge coreclly fourxl, thc recold
shows that about 90 pelcenr off the llespondent's ern-
ployees wear the Respondent's uni{brurs and lradges.
'l'his firctor, therefore, weighs against a findirrg ol'RI.,A
jnrisdiction. Sce Signcrlttre l"light Support, 32 NMB at
219, 225: Ogcten Aviution Sentices, .supra, 23 NVIB at
t07.

In surn, one factol weighs in favor of a linding of car'-

rier conhol and Ill.,A juLisdictiou, and the othel flve {ac-
tors weigh against such a :finding. With respect to tbe
orre thctcl' weighing jn lavr:r <lf carrier, control, we note
that the NIV{13 has historically found that calriers' access

to a contractor's records is typical in subcontractor rela-
tionships and, as such, is insulTicient to ctlnfcr RLA .irr-
lisdiction. Sce, e.g., Air BP,l9 NM[J at 9l-93 (coutrac-
tual requircurcnt of "aror.rnd the cloclc" service and right
to itrspcct Ll'rc r.rpclatit-xrs lo errsrrc corrrl>lianoc r.vith carli-
ers' standat'ds, training and recordkeepiug requirements
insul'ilcient to conf'cr RLA jurisdiction). Accor<liugly,
this Jlactol does rrot outweigh the other five lhctors.r0

l:laving lbund that the one f'actol weighing in lirvor of'
IILA julisdiction cloes not outweigh the other lactors that
do not favorItl,z\ jurisdiction, we lind that tlre Respond-
ent is not direotly or indirectly controllcd by a carrier.
Accorclingly, the Respondent is an cmployel witliin the
rneaning ol' Section '2{'2) oIl the Aot and sub.jcct tcl thc
Boarcl's juliscliction^ Fulther, bccause lic l{cspontlent
filecl only bare exceptions to the .ir"rdge's findirrg on tlre
merits ot' thc unf'air lahrll plactice allcgation, and we
have lbuud it applopriate to disregzud ilrosc excelrtions,r I

wc adopt the juclge's iinding thai the llesponclcnt violtrt-
cd Scctir>n 8(a)(:3) arrd (l) oithe Act by tlischalging and

r0 Wc lirrthcr xrtc that h ,4llicd,lyitrtion Si:rvk:a (l>. o/NttL Jtrscy
r,. N1,1?8, thc D.C, Circuit cite<l witlr approval the l3onrd's comparisorr
ol the llcts in thal case with thc thcts on rvhich NlVlfl lvlt:nrbr:r' (baltr
relied q,hcrr tlissonting, fionr clecisions placing enhancetl cmphasis orr

carrier conh.ol ovcr Frsonncl dccisions. 854 Ij.:ld at 6-), enfbroirrg 362
NI.,I{II 1392, ll9:l (2015)(crtinir, llnlav(lieutots, LLC.4l NMl.l 2(i2.
273*280 (2014). and ,l'.Lrr:id.r ,lt'iatiotr, /2c., 42 NMll l, 7-q (2014)).
llorc, lhe recorcl does no! include cvidcnce sinrilar to that on whioh
Mcnrltcr (iealc rclicd in his disst:nts. Spccilically, irr both zlarrrq,
Cleaners an<l illen:ies ,4\,iation, th0 couttilctols serviced only t)nc carri-
rx', al)d Mculber Go{le noted the cxleilt o{'thc c(rricr's broad ovorsight
antl contirruotrs rnonitixing ol' thc contltctor''s ol)erntiorls. lvlcl))bcr
(icule also notcd the carlier''s rule in hiring. disciplirriug, tlaining. arrd

dcternrining the working conditions ol' the cortrtctor's crrrltloyecs.
lifere, as drscussed abovc, thc l{ospondcnt services nrultil:lc colriels,
none o{'tlrcnt org,aqi:s irr arry srrclr ovelsight or nroniklring ol'o1:rla-
tions, ond none of thcm exerts siurilar contlol over rhe l{csglonclent's
t:mployces.

llSec fh 4. above.

retirsing to rehire employee Joanne Alexandr'e because
she engaged in union activity,

ORDER
'fhe Nntional Labol Relations Board ordors that thc

Respondent, Arnerican Sales trnd Managernent Organiza-
tion, LLC d/b/a Eulen America, Fort l,auderdale, F'lori<la,

its officers. agellts, sllccessors, and assigns, shall
i. Cease and desist fi'om
(a) Discharging, r'e fusiug lo rehire, or otherwise dis-

criminating against ernployees lrecause they engnge in
activities on behalli o1' Service .ll,nrpkryees lnternatiorral
I.Jnion, I.,ocal 32ll.l ol any otlrer lnbor olganizttion.

(b) In any likc or rclated nlanller interfbring with, re-
straining, or coercing cmployees in thc exercise o1'the
rights gualanteed thenr by Section 7 ofthe Act.

2. 'l'ake the tbllowing aliirnrative action neccssary to
clf:cctuatc the policies of the Act.

(a) Within 14 days f'r'om the date ofl this Order, offer'
Joaune Alexandre full reinstatenrent to her l'orrreljob or,
il'thatjob no louger exists" to a substantially eqnivalent
position, without prejuclice to her seniority <lr any other
riglr {.s ot pri v ileges prev iou.sly er rj oycr"l.

(b) lvlake Joanne Alexarrdre rvlrole l'or any loss o1'eatn'
ings and othel benefits sufJ'ered as a result of the discriil-
ination against lrcr. in the manner sct fbLth in the lenredy
section olthe juclge's cleoision.

(c) Courpenstrte Jclanne Alexandle for tlre adverse tax
consequenccs, if auy, of receiving a luurp-surn backpay
award, and file with the l{egioual l)irector lor Rcgiorr 12,

within 3l days ol'thc date tlre amount ol trackpay is
fixecl, either by agreenrent or l:Joar<l orcleL, a leport allo-
cating the backpay ar,vard t.o ilrc apprr:pliate calendar
years.

(d) Wiihin l4 days lionr tle dale o1. this Order, rcmovc
li'om its files arry refcrorce to tlre unlarvfirl dischargc ol
Joanrre Alexandre, ancl rvithin 3 days tlrelea{ler, noti ry
lrer in rvriting tlrat this has bcen done and that the dis-
charge r.vill not be used against her irr any wiiy.

(e) Pleserve and, within 14 days o1:'n lequest, or $uch
aclditional tinre as the ltegional Dilector may allor,r, lilr
good cause shown, provicle at a leasonable place clesig'
nated by the lloard or its agcnts, all payLoll recot'cls, so-
cial security payrncnt leoords, tirnccalds, personncl rcc-
orcls anci reports, and all other rccords, including arr elcc*
tronic copy ol srrclr lecolds il'st<lred iu electronic liu'ur,
ncccssary to annlyzc thc anrourlt oft bacl<pay clue undcr
the terms o1'this Order'.

(t) Within 14 days atter service by ttre llegion. post at
its lircilities in |ort l.auderdale, Irlorida, copics ol thc
attachecl noticc marked "z\1:pendix." in English, l.laitian
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Cleole, and Slranish.12 Copies of the uotice, on fbrnls
provided by the llegional Dilectol fbr l{egion 12, after
bciug signed by tlre Tle.sponclentns attihorizecl represettta-
tivc, shall be posted by the llespondent and maintainecl

1br 60 consecutive clays in conspicuous 1:laces, inchrding
all placcs whele notices to ernployees are custotnarily
posted. In addition to plrysical postirlg <ll'palrer nolices,
notices shall be distlibuted electlonically, such as by
email, posting on ar1 intrallet ol' atl internet site, arrd/or'

other electlouic nreans, il tlre Resportdent cr.tstotrtarily

con[lul1ic?rtes with its enrployees by such meatrs. Rea-

sclnable steps shall tre laken try the llespondctrt to cnsrtre

that thc notices are not altetecl, defaced, or covered try
any other nraterial. tf thc l{esponclent has gone out of
business ol closed the l?rcility involvcd in thcsc procecd'
ings, ihe Ilesponclent shall duplicate attcl ntail, at its or,vn

expeuse, a copy of tlre notice to all current eniployces
and fonrrer enrployces enrployed by {hc llespot'}(lcrtt at
anytimc since April 28,2016.

(g) Within 21 days altcr scrvicc by the Itegion, file
with the Regional Director fot Region l2 a sworn certil.'i-

cation of a responsible olficial cln a fot'tr provided by the
Region attcsting to thc stcps tlrat the Tlespondenl. has

taken to conrply.
Dated, Washington, D.C. Decenrber 4,?018

John F. R.ing, Ctrairnran

lr4arvin E. Kaplan, Mgnbcr

(S!:Ar.) Nr\'r'roNAr.l..,aBotrlllil.Al'loNSI]oARr)

N{tivtnt;n ivlct't.;nnaN, corrcun'irrg.

Fol the reasons cxplainccl in rrry clissenting opinion in

ABM Onsite Serviccs-14/esl, lttc.,367 Nl ,l{I} No. -}5" slip
op. at 3-.5 (2018), I bclieve that the Natiorral iVlccliatiorr

lloard has not ade<luately cxlrliriue<l its clecisiort to retrtrtt
lil thc six-lirclrir .irrrisdicl.iortal l.est ilrat rny collcagues
apply hcrc, hirvinll failerl iu palticr,rlal lo resport<l to thc
iugunlents nraclc by dissentirrg Menrller l)r"rchala irr lztvol
of aclhering to thc t.r-N4l]'s apploach giving grcatcr we ight
t<l calricrs' corttrol over personnel decisions. Ncverthc-

r: If thrs Or'<icr is cnlirrcr:d by a juclgrngrt oi'a 1Jnilt<l Slit[.:s r:trtlrl ol'
aplr:als. thc rvorrls in lh(: notice rcir(lin{l "lbstod by Orilct ol'the Ntt-

iional l..abor llclations lloarrl" shlll re:td "l)oslcd l)rrrstrarlt to il .ltl(ll;-
nlcnl ol'lhc (.lnjied Stlltcs C)ourl ol'A1>pclls llnl0rr:ing iln Or(j(ll'ol'tllc
Nationrrl l,abor llclrtions l:loald."

less, Ijoin in nry colleagues'decision to assertjurisclic-
tion, as the eviclence clenronstrates ihat tlre Respondeut is
not subject to carriel control uncler eithel NMlil standard,

Dated, Wa^slrington, D.C. Deccrrrl:er 4, 20 | tl

I-auren Mclru'r'an, I\,lember'

Na'rrOru ll l,,,rn0n ltF.r,A'r'roNS lloARl)

APPENDIX

Not'rcE' Ib l:iMpl.oyrir.is
PostlrD Iiv Ont)[i]{ c)r't'nE

NA'r'roNAr, l.,Al)oR. I{rr:l.A'r'roNS BoAnn
An Agency of the United States Oovernrircnt

'L'he National l-abor Relations Boald lras lilund that we
violated Feclelal labor lalv and lras oldered us tcr post nnd
obey this notice.

FIiDIIIIAI,I.,AW CIVIS YOU T]j[ RIGIIT TO

Irorrn, join, or trssist a uniorr
Clroclse representtrtives to bargain with us on

y<lrr belrall'
Aot togctltel with other er.nployees lill your lrene-

fit ancl protectiorr
Choose not to engage in any o1'these protected

activities.

WL: wtt.,t, NO't' clischarge, retr.rse tcl rchilc, ol othelwise
cliscrinrinate agairrst you because you have cngagcd in
activities in supporl ol Service l:in'rployccs lnternational
(.lnion, [,<lcnl -]2U,| or any otlrer labor organization.

Wti wtl.l. No't' in any likc or rclatcd nranncr intcr'l'crc
witlr, restlain, or coerce yon in the excrcise o1'thc lights
listed above.

Wr wrt.t.,, witlrirr 14 days {i'orn thc clate oJ'the Board's
Order', oiter Joanrre Alexauclre Iirll reirtstatcnlcnt to her'

lbrmer job or', il'that job ncl longel cxists, to a substarr-
tially cquivalent position, withor"rt prcjtrdice kr lrcl scrrior'-
iLy or any otlrcr rights or 1:r'ivilcges ltlevioLrsly orjoycd.

Wt,' wtt.t.. inalcc Joannc Alexandre wholc I'ol arry loss
of eanrings and othel Lrenc{its resulting lionr hel clis'
charg,e, lcss any interim c,alnings, plus intcrest^ and lvr,,

lvtt.t. also nrake hel whole l'bl reasorrablc scarch-tbr'-
lvorl< ancl intelirrr enrploymcrrt expenses, plus interest.

WLi wtl..t., cornpensate Joannc Alexanch'c fbr' fie ad-
verse ta.x. consequences, il'any, o1'r'ccciving a lunrp-sutrr
backpay arvard, and wt:i wtl.t. {ilc '"vith thr: Re11ir:rral Di-
rcclr:r li:r' Itcgion 12, lvithin 2l clays o1'the dotc thc
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alrount of backpay is fixed, eithcr lry agrcernel]t or
Board order, a report allocating the backpay awald to tlre
appropriate calenclar years.

WD wlt-t, rvithin 14 days Ii'orrr tlre date of tlre lloard's
Order, r'emove iiorn our filcs any refbrence to the unlalv-
ful discharge of Joanne Alexandre, ancl w[ wtLL, witlrirl
3 days thercafter, ncrtily her iu writing tlrat this has been
cJone and that the dischalge will not be used asainst her
in any way.

Avtt'iRr<lzrN Srur:s &. Mr\NAGliMriN't'
C)nriattzrltror.t, Ll-C n/n/,r Ilun;N A rvrHnrcA

The Board's decision can be Jbund at
https://wrvrv.irh'b.gr:v/crl*e/12-ClA-163435 or by r.rsing

tlte QII code belolv. Altelnatively, you can obtain a co1:y

ol tLre decision lrom the l:ixccul.ivc Secrctary, National
[,,abor' ]lelations ]Joard, I01.5 llaLlSl'cct, S.E., Washing-
ton, D.(").20570, or by calling (202)273-1940.

lssues

( l) Does the Nttional l,abor l{elations l]oarrl (thc llonrQ have

.juri.sdiction ovel liulcn or, it^s the ltespondent contencls,.is lhb
nnture o1'the airlinc calricrs' c<u.rtrol over' [ulen such that it
comes uncleL lhc .jurisclictiorr of thc Ilailwrlv l-abol Act
(r{r.A)?

(2) Did tlrc Rcspondcnt violate Section 8(aX3) and ( l) by dis-
charging Joanne Alcxrutdre trn April 28,2016,x and then rc-
l'using to rehile hcr; bccause shc engagccl in union activity; or
rvele its actions.iustified because she fhiled to tinrely rencrv
her airl:olt-rcrprired secu'ily bndge pr:ior to its Aplil 20 cxpiln-
ti<lu?

For rea-sons to be stated, I concludc that tlre lloalcl hasjurisdic-
titln ancl that the llespondent's dischurge o:lAlexandrc and its
rcfusal to rehilc hcl violated the r\ot.

Wtncsses and CLcdibility

Witnesscs testifying on tlre julis<lictkru issuc wcle :

likrr: the Oeneral Counscl: (-inyle I)eliancesco. gerrelal
rnanager'ltll Aruer'icnn Aillhres (AA) at ltrt.,l,; and Williarn
llose, r'imrp and opcratiorrs rnarlager fbL Spir'it Aillincs
(Spirit) nt Irl..t..

Iror the l{.cspondent: Yi,rsrnin l(ench'ick, Lhrlcn's l{e'
gional l.)irector trt f'I.J.,; ancl .iolin |oster', l:lulen's nntional
dilector o['colpolatc snlbty rml compliancc.

Witncsses tcslilying on Alcxarxfi'c's clischargc wcrc:

Fol thc Gcnelal Counsel: Alexanrlrei llarlis llau'igan.
thc lcad organizer lilt the t.lnion; arrd l(cndlick as rrr ad-
vclsc u,itness under Scction 6 I I (c).

Iiol tltc tJnion: Oathclinc l)uartc, a lescalch analyst
lirr the Union.

lirl tlie .llcspondcnt: Wilrrcl llaptiste. Alcxarrth'c's su-
pervisou ancl ltrank Capello, cDtcrprisc dircclor ol'scculity
fil' l.lr'owarcl Courrty Aviation [)cpft rlrrent (l]Cz\ D), rvhich
ollelates lrl.,l...

'l'hc Responclent ciid not call .krdi-Arrn Pagon. r.vho r.vas

I(crrdliclc's adrrrirristrative rissistanI rncl actr:cl at l(.cnclrit:li's
dirccliclrtl or opcla.tions nranagcl's and adnrittcd strpcrvisuls
.loltn Nlallast and Aurca (Audic) Mcndqz. r'cgalding Alcxan-
drc's badgc rcnerval. lvlarrust volunralily lcfl lr,ulcrr's crnploy-
rurcnl.. and Merrdcz also is no klnger an enrploycc. 'Ilrc recold
cloes nol disclosc rvhethel the Respondcnl. still ernploys l)agon.

An ariministlativc law judge rxrlntally has thc disclction to
clrau, zur atlverse inlclcncc bascd on a party's I'ailr"rle kr call a

rviIrrcss rvlur nray rvasoualrlv nssunred to lx favorably disposcd
to the palty itncl u'ho coulcl rcasoniibly bc cxpcctccl to con'ollo-
latc its vcrsion <l['cveuts. pal'ticularly u4rcn thc r,vitncss is tho
piuty's agent and thus lvilhin i1s arrthoriry or conLrol. llooscvelt

2 z\ll datcs hereinaller occurrccl in 2015 uniess othunvise rndicatcd
crprcssly or by contex{.

;

m
(hrollnc Leonurtl, l';E., lirl the (icnelal Connr;el.
llriut Koii, l\9. fillen Norbn <k llltrc) ttncl ,luson S. ly'iller,

1:lrq., lbL the .Rcsporxlent.

,les,sicu L)rangcl Ochs, I^rt1., firr the Llnion.

DI]CISION

St'a'rri.ut.iti'l' ot, l n:: (lasD

lna S,rNr:not, Aclrninistratit,e l.,aw.lud1;c, '['his rnr.rtler is [rc*
firlc nrc on a consolidatcd conrplirint ancl noticc ofliearing (tlie
mnrpltint) issucil on AugLrst 31,2017, arising liorn unl'zril labor'
practicc chargcs that Sclvicc l:r,rnlrloyccs lntclnatior.nl [-lrion,
I..ocal 32BJ (tlrc {Jnion) [ilcd ngainst Aurclical Salcs and Man-
agcrncnt Olgtnizatirln, L,l.,C d/b/a li.r.ricrr Ainelica (the llc-
s1:rondent ol l.iulen). 'l'hc allcgations all lclarc kl tlrc lk:sporrd-
ent's opcriltions iil Ii'ort l,irucluldale-llollyu,oorl Intcrnational
Ai4rolt (ltl,l, or thc airport),r rvhclc thc lteslrondcnt perl'ornrs ir

valiety of'services lilr a nunrbcl ol'airlinc calliels.
Pulsuant to notic{i. I r:onductcrl a trial in lvliami, f'l<ti'i<la, on

Noventbcr'13-'l(r,2017, at rvhich l alllildcd thc 1;artics a f'ull
opportrurity to be heaLd, to exarnirrc nnd cruss-cxanrinc ivii-
ncsscs, zrnd to irrtroduce cvidencc.

I At tliill, counsci f'ol the (:icl)cral Oourrscl (thc Gerreral Cornscll
orally ivithdrew thc allegalrons in the conrplarnt pcrtaining to thc li.c-
spondcllt's opcrations at Mianri lnicrnatiollal Ail)()rl.
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ltJenorial lvletlintl Center,348 NLIIB 1016. 1022 (2.006); sec

alsa lVlurtin l,uther King, ^5)'. Nrisr'lg 0enler,?"31Nl,l{11 15, l5
tir. I (197?); lJndr:rwrilers l-aharatories Inc. v. tYL,l?R, I'17 F.3cl

1048, 1054 (9th Cir, 1998.1. hr that event, (hawing art advcrsc
irrflclcncc regalcling nny firctual qucstior on rvhicli the witrtess
is liliely to have knor.vlcdgc is appropLia.ie. .lirtcrntrtiottu! ,'luto-
mared )ultrchbrcs, J{t5 Nl.l{IJ 1122, lI23 (I9tl7), entil. rnern.

861 lr.2d 720 (6th Cir. 1988).
I-lcre, the l{cspondent ollcred no explnnatiotr o1'rvhy l)agon,

iV{allust, or lvendez could not be availablc as witncsses or show
thai it sought to sccure thcit: ptescnce. by sublroenn il'neces-
snry. Accor:<lingl1,, thc .l{csporrdcrrt's I'ailurc 1o cflll thenl lcrlds
to arr rclvcLsc inf'clcnce that theil testinlony wottl<l rxrt have

bccn lhirotablc to thc Rcspondent, and I credit thc unl'cbulted
nccounts of rvitnesscs rvho tcstitied about incidents in rvhich
thosc individuals participiited.

Crpello olllClAD, l)eli'nnccsco o1'AA, and Rose ol'Spilit, as

neutlal thild-1:al'ty witncsses \\,ith no stakcs in thc ptoceeclirtg,
hatl no lcuson to tcsti{y untruthlirlly. [n this regtrld, all o1'tlrou
answeled questions rvithout hcsitntion on both direct a.ttd cross-
examiniition, aud norrc o1' tlrcrn dctntutstlafed any suggesti()lt
that they rvere llying to skcr.r, thcir icstirnony citltcr l'ot or
agaiust l',r.rlen. I thereforr: clcdit thcir tcstinrony.

With lcgtld to the "iurisdiction f'acet ol'tlte cttsc. u'itncsscs
agrccd ltrr tho rnost part on Lrndcrlying l'ucts. Nor, rvitlt lcspect
to Alcxandle's dischaLgc. lvas therc much diver;rcncc in tcsti-
rnony about IICAD's btrdge renewal proccss.

CLctlibility resolLttion docs corlc into play in tcrms o['rvlxr
rvas responsible tbl Alexnrclrc's litilrrle to tinrcly t'ettcw hcr
badgc and the llcspondent's trotivation fi>r rclirsing to allorv
hcl to {ile a rrew applicutiorr ancl then rehilc hcr.

.PalLicLrlarly as to Kcrrdrir;k, I note lltc ,uvcll-establishecl 1:rc-
ccpt that a lyitrrcss rnay l:le fbun<1 pafiially cledihle; thc tnctc
lhct tlra.t llrc \.vitulcss is tJisclcditcd on ottc poirt docs not auto-
rrtalicirlly nlcrlrl that hc ol shc musl bc disclcditcd in all lc-
spccts. (;o/d/drl ]:lottrs Cortt'nlcscaru llospirals, 182 Nt.,l{l} 796,
799 (1t70). Ilathcr'. a 'uvitrtcss' testinr<lny is approprialcly
lveiglrcd rvith thc cvirlcncc its a rvholc and cvalualccl fbr plausi-
bility. kl, t\t 7911-799; sce also illlil4O lilecrnutic l,lotcriuls,
Inc., 34?. Nl,ltB I 172, ll83 h. l3 (200'l). clut'stitty. Ancrir:tu't:
)'ine Lodgc Nur,tittg,32.5 Nl.ltl'l 9u,98 lir. I (1997), ertl'. gr';trtt-

ccl irr part, clcnied irr part l(r,l F.:ld B(;7 (4th C:iL. 1999); Lrcrtl
(;onttlitrcr, 325 NLI(IJ 17. l'1 h. I (tt9?). As Clbicl'Jud8r:
l.,cirnretl llarxl statcd in Ai/./l/l v. I.iniversul (.)untcru (lorp., 179

F.2d 749, "/54 Q-tl (-lir. 195{)). lcgnxlirrg wilrrcss tcsliruorly,
"lNlothing is rn(rru conln)orl in all kirrtls r:t'.judir-:ial clccisiolts
than tt> belicve sorno and nol. all."

Kurrch'ir:k's Lr:stirn<uy llrout L;,ulcn's rclaliorrslrip rvith its car-
ricr r)ush)rlcrs prcsclltc(l arr intcrcsting clichot<trny. Orr 1lx: onc
hand. whcn Kcnch'it:l< rvas aslrcd qucstions ort <litcct exatttirta-
tioil that callcd lirl conclusions. sltc g;lve rvhat scctnccl lo lx:
"calucd" auswcls that rli<l rxrt clcviato liorn thu Clornpiuty's
claitr that air'iincs corttrol l.luleu's o1:er:atiorts. On thc otltcr'
hancl. shc getrcrllly ansu,,:tetl spccilic qr.restir:tls in a stiilight-
tblrvald nrarlllcl thal ciid rrot appt:ar slt)rltcd in lhvor ol'1hc I{c'
spondcnt's position, arrd hcl iurslvcrs rverc consistent rvith thc

tcstinrony ol'I)cliancesco ancl l{osc. lirr cxantplc^ ott tlit'ecl.

cxartirtrlion. whcn shc rvits askccl lxlrv olictt aillitti,'s contact

lll.rlen over liulcn ernployec issues, u,lrcther disciplinc. corn-
plilints ol'per.lirtrnancc, ,she repliecl, "scklotn" and coulcl lccall
only onc airiinc that lrad donc so.3 Arid, ou closs-cxanrination
by thc lJnion about airlinc stafl'contacl rvith l']ulcn erlploy<:es,
shc voluntccrecl that "oul eurployccs do not huve couununica-
tions rryith the clicnts: it's untlcrst<ncl."a

'l'uming 1o Alcxanchc's pcrmancllt clischalgc, I find that
Kcrrdrick r.l,as not a lrclievable rvitness as to the cilculrstflirccs
surlounclirrg lr4ry rnanageurcnt tlid rrot notily Alexandre pliot' to
ApLil 20 that l:iulen had rcccivecl hel badge-r:clei.val apploval
l'rom IJCAI.), ol why l(cndtick dccidcd that Alcrandle: '"vas
ineligible fbl reltire. I basc this on (l) Alexandlc's clcditcd
tc$tinn)ny concelning lrcl cllirrts k) gct the applovtl noticc lionl
Liulen, (2) Supelvisor l:)aptistc's unr:cbutted testintony atrout
his conversation with Managel lvlarast on about ApLil 27 and
rvhat lrc bltl Alexarrclrc that sanre day conceming thc approval
notice, (3) ilaptistc's unlcbutled testimolly thnt i{'the liuletr
ollice carruol. rcach an cnrplclyee to tell lrirn ol hcr'llat tlrc ap-
plcval papcr is ready, thcy sord hinr an ernail or tell hinr to flncl
und inlbrm the enrpktyec, (l) thc Rcspondeut's submission ol'
ncrv applications fur' othcr emplo;,ecs whosc IICAI) badgcs

cxpilcd (rcquiLed by 130\D if a hadge is not tinrcly rcncr.vcd),
and (5) tltc case witlr which the Rcspondcnt could have filcd o

ncrv applioation for' ,{lexandre. I r.vill l'urthcr adcl'css tlrcsc
points irr the facts and Analysis ancl Conclusions scotions.

l'acts

Ilascd on the entitc lccold, incluclirlg tcstimolly ancl nry ob-
selvations of r.vitness clemcanoL, (k)cr(rclits, lvliltcn and oral
stipulations, anci tlrc thought'firl postt|ial bliclis that the Gcncral
(irunscl, the {Jni<ln, and tlrc llcsponduit filcd, [ {ind tlrc [bllor.v-
ing.

At all times rnatcriitl, thc Ilespontlent has been a l:'krlida lirn-
ited-lirrbility col)rpany hcadtlualtered in Miarui, l:'loridiL cn-
gagccl iri provkling aviatiur sulrpolt scrviccs lill vtlirrrrs lir'
clrricls irt ailports, incluclirrg Fl.,L,. in scvcn sta{cs. lt is not
ol.vncd by any ol'its clicnt cfln'ie rs. 'I'hc ll.espondcrrt bcs adnrit-
ted the intelstatc conlr.rcrce lilcls nccessary lo cstablislr lloaLd

.julistliction assuurirrg thrt it (locs rurt fall unclcl lll,A juLisdic-
tion. and I so lintl.

I. .tr.,Rlsl)tC IIoN

J:r.uh:n's ivchsitrr advcltiscs t.o tlre public t!:rt it "provides a

f'r.rll-r'ange o.l' glouncl ltandlittg antl pitsscngel suq:port scrviccs
lbr cionrcstic arrcl inlclnatiorral calricrs" thror.lghoul thc Unitr:tl
Sjtltcs (scc Jt. l:ixh. 20 itt I). Pr"u'suant to various contlircts witlr
clicnl aillinc ciu'r'icls {scc .krinL ljxhibits (>-l?. 25-2?), ljulcn
ctttplol,ccs perli:r'nr t[c lirl[ttyin!.] sc6,iccs iit If[,].:

( l) AA ...c-lrcckpoirrt and janitorial on 'lbrrrrirral ('l') .i,
(?.1 I'laharnasair (l')ulrlrnas) * bag roonr. cabin sr:r'viccri

(cleaning oi'pliurcs)..janitorial. and lrmp, I'3 ut lclcvant
tinrcs,

(3) De lLa i\irlines (l)clta).-- cabin sclviccs, l'2.
(4) .let Illuc r\illirrcs (.lctlll,Lrc) -" chcc:kpoinl.,'l'3.
(i) Spirit - cabin serviccs,'1i1.

:. 'l r. 522.
| 'l'r. 5'l'l .
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I t)li(:lSl()NS OF TI ll:l NA'I lfJNAl. l,Al:jOI{ I{ELA1'IONS BO,\l{l)

(6) WestJet Aillines (West Jct) -- brrg roorr, crbirr scrviccs.
c0uutcl'..iilnitu'ial, and ramp. I'1.

Neither Lhe (lcncral Counsel nol the lJnion disirute tlrat all of
the above rvolk has becn tladitiorrnlly perfirmrcd by airline
cal'l'iel's themselves.i At thc airpolt. L.ulen cnrplol,s 172 rank-
antl-lile eurployces and l9 supcrvisors (see Jt. Lxlr.2, Ptra. l5
and [7, as amended hy olal stipulution). Ilcgirlnal DircctoL
Yasruin liendlick, lvho cnnre to l:J.l., in liehruuy, is tlrc high.
cst'r'ankcd l:iulen ol'ficinl ilt thc ail'pol't. She is assistcd lry an
adminislrative assistant. Ilelou,her in the orgauizalkrnal stluc-
turc are opcrations nlarlagel's and supcrvisor.s r'vho errc assigned
to spocific aillincs. llhc nLrrrrber'ofcnployees assigned to cach
calrier isl

(l) AA * appr)ximately l0 or 12.

(2) Bahanras - approximatcly 20.
(3) Dclfa- ap1:r'oxiuratcly 40.
(4) Jetlilluc -- apploximctcly l0 or 12.

(5) Spirit* betwecn 50 and 60.
(6) WcstJet - betrvcen 25 ancl 3().

Ilulen's adrninistrative ollice is locatecl on 
-l'2 in Delta's cab-

in-clearring section (the l)clta ofl'icc), in space thnt l)clta pro-
vicles. llhc llulcn office has its olvn separilte eDtrilnco that 1)el-
ta's crnpkryccs rkr not use. Wcst.let also lllovicles li',)r"rlen spucc
(tlre West.,et oflice). ln adclition, liulen lcascs spacc on'Iil (the
Spiril oltice). Eoch ol'lice has a tinre clock that cnrployccs use
to clock in and out.

'I'he l{ole ol'r\illincs in thc llcsporideut's f)pclations

I liring and Sqlelvision
'l hc parties stipulated that thc Ilespondcnt rlircctly hircs its

errqrloyccs. inclrrding those at ll1.,1.,; cmpl<>yccs are paid and
otherwise cornpcns0tc(l solcly l)y the F,ulerr; airlincs ckr not
revicw, consider or irpprovc cmtrrloyecs' tirle otl roqucsts; and
l,r,rlcn's supelvisors gerlcrate thcil rvolk scheclules (sec.lt. ll,xl).
2).

'I'hc l{csponclent proviclcs ncw hiles r.vith a nelv hirr: irackct
(Jt. fixh. I 8 is an cxcrrrplar'). It includes provisions statirrg that
cnlployccs lrc cornpensatetl by lihrlcn and paid through l:iulcn's
colltrack)l', ADI); aillirrcs do not colnpensate thcnl nr' plovitle
tlrcrn any lrcncfils; airlirres havc no lole ivith legald to thcir
timc o11'rctpresls: antl l:lulcn's supelvisors ge ncrlte arxl publish
their: rvork schednles.

'l'lrc llospomlent lras its orvn crnployce harrclbooh (.1t. lixlrs.
3-5, covcliug dillblent rclcvont tiruc pcliods) that scts out
nlnny lclllrs and conditions of'crrl:loymcnt, irrcluding apprtis-
als by supclvistirs, pairl timc oll' arrrl othcr lcavc policics.
gloorning artl appealnncc standalds. llllcs ol'conduct and disci-
pline, anrl atlcnciancc policy.

Contrtrcts in the rccold li'orn {irLrr ol'thc six calliels oonluin
provisions explicitly stating in onc wily or anotlrcr tliat [ulen is

solcly lcsponsiblc fill thc itssignurcrrt, su1:crvision ancl dilectiorr
of its enrployce.s and hor.v thcy pcr'lblm thcil work. Sco Jt. l)xh.
6 at 19, (Ar\); .|t. [ixh. l0 at .i, zf; .J1. I:ixh. I I at 2 (l)elta); .lt.
l:ixh. 13 at 12 (.lctllhre)i and Jt. J:')xh. l5 at li,5 (Spirit). 'Ihe

l)elta contract spccitically stal.e$ that l.'Irlcrr is an inclcpenclent

c(mtlactor and that l)clta has no cnlployer role over Liulcrn's
crnployccs. llrc WcstJct contract and thc stanctnrd glouncl han-
dlirrg ngtconcnt that govcnls thc scrvir:cs that L:ulcn provitlcs kl
llahnnras (.1t. Flxh.9) do not specifically zrdc|css thosc rnatters.

Iloth Gayle Deli'anccsco of AA nnd William llose olSpilit
testiiled unequivocally that thcir rcspective airlincs do not dic-
lilte stof'fiug lcvels and that their super'visors have no superviso-
ry role over liulen's ernployces, incltrding assignnrcnts, direc-
tion, autholizulion o1'oveltime, or discipline. Neithel has cver'
requested that a Eulen cnlployce be tlansfeffed liom sclviug
tlreil aillinc. Deflaucesco did conrplain about.janitotial ern-
ployee I'lemrogcnes Vasqucz Ramos (Vasquez) but simply
aslted Operations lvlanoge!' Micluel Oviedo to speak with hinr
(ll. [xh. 2 at 2). At IiL,t,, AA has nevcr cxercised its resclvecl
cor)lraotual Light (Jt. Exh. 6 ct 19) to intelvier.v and ilpprovc
[:)r.rlen's station nranagenlent arrcl other errrployees. Rosc com-
pl[ined on onc occasion i]hout a h.rlen disl:atcher, rvhom
I(cndrick fianslbncrl liom Spirit, but lrc niilde no Leconrurcnda-
ticn f.br discilrline (sce It. Dxh. 3 at 2),

K.endlick's testirnony substnntialll, corupoltcct r.vith theirs.
'l'hus, Dulcn's policy is that its enployccs do rlot have cornnu.
nications directly lvitlr airlines' perstxrnel, and airlines seldonr
contact her over Eulen employees.

(Jn sorne occasions. an airlinc has comq:llined about the pcr-
Itl'rlancc o.t' rr l:luleu erttployee and/or lcquested thnt liiulen
rcnlove a parl.icular cmployee fionr se|vicing il ns a custonrer.
ln sr.rch cases, l(errtirick has contluctcd lrer cxvn irrvcstigati<u
belbLe trtking any action. She rlid rrot citc unv instanccs lvberr n

can'icl has rcconrmentlcd any disciplinzuy action bc tai(erl

ilgiliust a11 crnployee.
Respondent's Iixhibit 3 reflects a nunrbel 01' cxl'rier com-

plaints. As :r rcsr.rlt, Iicndr'iclc tcilnirliiLcd onc cmploycc ltx
tardincss, and trvo supcrvisols and an emlrlovee as a result ol'a
\VcstJct irrvcstigation that corrclLrded thcy liad heen stcaliug;
ol'f'crcd tcr tlartsl'er trvo crnl k:yces to .iobs with other carriers
(both volunttuily lesigned); and issr"rcd an olal I'vouting to onc
urrlrloyee (thcrc is no indicati()n ofrr4rcthel he r.vas tlansferred).

In ut least trvo situations, I(cndrick issr"rccl lcsscr discip.linc
lirllowing a carricl' colllplaint, and thc cnrploycc was transl'cmed
to rvotk lor anothcr aillinc, In the ljlst, l:]ahartrus cornplaincd
atrout the nrclc bchaviol o['countcl agent Vasquez (nrentioncd
i.rl.lovc), as a rcsult oJ'vr,hich Oviedo issuetl hirn a rvlitten rvalu-
ing, and lrc rvas trarrsft:ucd to Ai\ (GtJ lrrh. {l). Ovieclo. lvrotr:
in thc discipline that althorlgh tlic ollcnsc wa^s grounds {br' [er'-

nrinatiort. "[W le bclicve on[,sicl givirrg onl cnrployccs a scconcl
ol.rporturrity." ancl Kenclricl< testilicd that this sentinrcnt r,r,ls

conrrrrunicatcd kr Vasrpoz in thr: rrcr:tin1; that she lncl Ovicdo
r:onductcd with lrinl. 'l'he lbllowirrg rrrontlr, A.A conrplainecl
about Vasqucz' inappropriatc bchavi<ll as a.iirnitor, r'esnllini; in
I(endlick suspcnding him r-rnlil I'r-rrtlrcr invcstigation (lt. l:,xh.
2). Llltinratcly. lte was not teilniniltcd. Irr the sccond (sec Il.
lixh. ll). lJahamas complainecl nbout thc corlduct ol'a bag
|ooril cnrployee, rvho received a rv|itlcn warning atrd .uvfls h'ans-
li:r'rccl kr WcstJct cabirr clcarring.

l(cncilick could recall only one instance r,vlrcn a callier has
rnade n rccornnrcndation (br a pxrnol.ion: '"vhen an alssistanl
nranilger at LJahanrcs reccrrunrendecl thal ratnp lcad []Lian Bolt
bc pronlotcd to a supclvisol u4rcn thc llosition opcncd up at5 (iC's opcnirrg stalculqnl at'l r. 27, lJnion l:lr. rit 2l
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I:lahrimus (see lt. lixh. 8). As to hiring. I(etril'ick ctlulcl recall
only onc tine thai il coll'icr hns recontmcnded that liulen hitc
soruconc; r,i'hen ()inclla Alvalcz ot'Dclta malzlgenlent lccotlt-
rncncled thc hiling ol' Joltn Vixnnrar, a I),,:ltzr cnrployec.
Kendrick niadc thc dccision to uccept both t'ccotirureudations.

As fiu as regulal irudits ol'.lJlulen's eurlrloyecs pcrlolnrirrg
cabin r:lc'"uring, Spirit tlies to hirve snpervisot's audit tuluiuouncl
lliglrts (tulns) r.veckly a.nd ovelrtight ailcralis ("retttclu ovct'
uights" or IIONs) orrce ol trvice a weck, using scl check-list

clitelia cstnblishccl by Spirit's cabin-clcaning clcpaltntcnt.6
Individual cmpbyees are not cvahlatctl. arxl ltose \\ils ultawal'e
il'such audits lnvc nny intplct ort Spilit's pal,rnent to li,ulcn.
Dclta pcr{bmrs audits on catrin clcaning ou RONs a1 lcasl thrcc
tiures a ra'eelc and submits copies 01: tlrc audit repolts t()
l{endlick, lvho calls a nlecting ol'hcr supervisots if'shc sccs

ally arca that ncccls lrr be discussed. A,r\ does r)ot con(luct t'egu-

lal audits or cvirlnzrtions ol [:]ulen's rvot'lt as it has thu right to ckt

r,rnclcl thcir colltracl. Wcst.lct has a tlavelirtg nuditing tenn thzrt

has rxrt yct qonre to F1.,1.,.

On a nuue inlbrmal basis, l(ench'ick rcccives lbout onc call a

month in'uvhich an nirlinc supcrvisor discttsses his or her obst:r'
vations o i' Liulcn ern ployees' pelltrrntarrcc,

-li'airring

'I'hc contrac:ts thirt Liulcrr lras lvitlt carricrs providc tltnt j:'lulen

is lcsponsiblc lor ensuling that its cnrployecs receive propcr
tlaining as lequired by thc pruuicula.r citrricr. Sec Jt. llixh. (i at

19, Jt. I:ixh. 7 at 4 (AA);.1t. I-'xh. t0 at 3, Jt. Exh. ll at 2,4
(Dcita); Jt. llxh. l3 at l2 (.lctllluc); Jt. [xh. 1,5 at 6 (Spirit); and
Jt. llxh. l7 at 14 (WcstJct).

l:julen has its orvn sa1'cty and ttainitrg ntanual of over 9()0

pnges that covcrs tlirining n<lt rnattdatctl lry ils ctrricr-clicnts
(Jt. lixh 28 is tltc table of contcnLs anil cltapicr l). Sitli:ty nutt-
tcrs nrc hirndle(l solely by ll,lLrle n arrtl not tltc c{l'l'icrs (ibitl nt "i4,
35). Whcn l:,lulcn's sal'ciy and training mltnual proviclccl tttote
stl'ingcnt stantiarrls lirr rarup alrcllts than l.)eltc's n'ainirtg rc-
quilcd, I:)ulcn r<xlr.rcstul nnd leccivccl liorrr l)clkr pettuission to
irnposc thern.

Dclta cstablishes tlrc tlairring path tbl oabin cleattitrg antl rr:-
quilcs ['lulcn to ltavc a l.)cl[u-truinr:d and qr.lrrlilictl lri)itto t()

i:ontluct some olthc Xrainilg (scc It. lirlt. 5), l:ioth .lohrt lostcr,
l:lulcn's national ijirccior' ol' cor'pot'atc salbty and txrnrl:lianct:,
rrul l(cnch'ick hiivc nttcrxlcrl suolt tt'aincr' lr'lirring (scc I{. l:ixlt.
(r). Sonrc l)elta training is urntputcr-tra.sc<l ({-:l}'l), using L)el-
ta's colnputers in l)clLtr's sprcc at I;1.1.,. Other' caLlicr'.s alstl
rctquirc lrirrlcrr rr:plesentrrtivcs lrl ruxlclgo cllr:ic.r' tLitirtirtg to
tlunliI'y tlrclr rx tlainers of'othel l:iulcn cutployccs.

Ol'thc traiuing that l)clttr lctluires, inclutling atrrtttal qr.ralili-

crtiou tlaininJt, ploblrbly (r0 pelccut is ntnntlated by r,;rtiotts
fcdcral agerrcics, as opptiscd to thc [)c]ttt's olvn tcc;ttiromr,:ttt;.1
'1hc ullcucir:s irrclndc tlx: Lluvironnrental Plotccti<ln Agcncy.
Fec.lelirl A.viatiurr Authority, Occupational Safbty antl Ilcalth
Agency. 'llansportntion Sali:ty Agcncy ('lSz\). artd lJ.S. Cus-

'i l;or tn narourrd fl ighls, the lvolagc tirtte on lrtraxl spent clctlrlina, l]i

.5 nlinutes:lbr ltONs, tht: r:lcaning is nlDrc in-dcplh, itverdgmg l)ctrvcell

"5() arrd 60 rnirrutes.
r lrostcr al ll. 4i)i).

tolns nnd .[]ordcr Plotcction.
AA does not rcquire any tlaining lirr thc jobs tlrat lliulen cnr-

ployees lrrlblrn. SpiLit provides a rnodulc ltl' liulcn tbr a CB'l'
progl'arn that ljulcn has a tlainer schcchrlc and conduct yearly ir)
its owr location using SipiLit conlputers. 'I'he tlaining scts out
Spirit's calrin-cleaning spcciticltions lbl tru'ns and IlONs.

I}ahanras did not hnve n larnp lraining plogrilrll lvhcn ]:lulen
got tlle oontlact to pellirrm that rvork, iioster'.jointly put togcih-
cr such u,ith a lcprcsentative of lJahanras. using llrc liiulcn
ramp-tlairting progranl as a bnsis. lt'lris is thc practice rvhcn n

clienl clocs rrot lurrc its or.vn estahlishcd training.

Other Factols

Alt Iluten cntpktyees at Fl.,l., r.lear' l:)trlen Luril'trlms arrd nante

tttgs (sec GC l'lxh. .16). Nith tlre exccption ol'West.let llilssurllcr
scrv.ices or counter agents (14, including 2- lcads), rvho rvcar

Wcs1.lc1 unifbrnrs and rranrc trgs (scc Il. Iixh. ?). lVcstJct has

no othcr countcr agenls.
'I'lte ouly aiLline at I:1.,1., tlrat proviclcs ecluilrmcnt to Ilulcn is

Dclta. l'his includes a lavutory tnrcl<. a garbiige trnck. and a nrg

to '"vhich tlrc garbage hrrclt car lre hookcd. All o{'thc aillincs
lbr which [ulcn rlocs catrin clcaning tirrnish tlre clennirrg irn-
plcrnenl.s such as bn.rshcs. Snnre also plovicle the cleaning solu-
tions; lirr others. thc rcsponsibility is liulen's.

fievelal of the contrilcts, AA (Jt. lixh. 7 ot 4). Deltrt (.1t. l,xli.
l0 at 10). Ietlllue (.11. Exh. l3 nl 5). aud Spirit (Jt. [ixh. l5 tt 7)
c.xpressly slate, with s<lruc vlu i:rtions in wolclirrg, that thc callicr'
has the right to aLrtlit liulcn's books and recttrrls ;:eltaining 1o

the sen,iccs thtrt }:lulorr ploviclcs to them. 'l.lie Deltn contract
(ibid) also inch.rdcs recorcls relatirrg to l.:lulcn's provision o{'

scrviccs to otlier ail calriels at the npplicablc ailpolts. Noue of'
thcse conlractnitl provisions nrrkc an e.rccption fil pcrsonrrr:l or'

ornploynrent ntattcl's.

I t. r\t-tiX r\ NI)tt I I 
s Pt|l{w-t r\Nl]N'l Dt scl lAt{(i ti

BCAD-issuccl lladgcs

All l:iulcn eLrrl:loyecs nle rcquircd to havc llCAl)-issue<l
idcntil-rcation bxlgcs nccclerl to "s'wipc" in llnl access lo scculccl
at'cas of'Il,l, (scculitl, iclcntificatitln disl:lay aleas or Sll.)As).
I-'laclr ol'the over [,000 cornlranics cltrinli lrusincss at l)[,1.., has a

tlcsignatcd point of contact or signatory rvitlr l.)(.lAl), rvhiclr
nraiillairls an o{lict: in iLrc seourity clcpilr'trncnt at (ilc nirport.

'l hc proccdtrre lbr iiny coml;any crnploycc to r'r:t:civc art ini
lial hndgc is as fbllorvs. 'l'hc cnrploycl lills out and approvcs an
allplictrLion, r,r4rich the unpkrycc tokes to thc Il(jAI) ol'ficc,
*4tct'c he ol she is lingcr'grlirtted lol pr:rlxrscs o1'a bar:ltgruurtd
invcstigation. Such invcsligation tal<cs {lnn rrnrlcr' 3 to ovcr 5

tiays, tlcpcnclirrg, oll the applicanl's place ol'bilth atr<l any clirrr-
irral recold. Orrce I]CAD leceivcs ncrtif ication tlrat thc crnploy-
ce has pussccl the bnckglountl invcstigation, ll(lA[) scnds lur

applrrvrl notice (uredia nplrlir:atiorr ilpllroval rroticc) t0 tlrc crrr-
ployur's signalory that the agrgrlicitnt is clcaled arul cln courc
baclc to L')CAD to tal<e scnsitivc seculity tlainirrg, iucludirrg

l)ro[)cr usc of'tlrr: lradgc. AfL:r thc onrploycc l]itsscs lhc trzrin-
ingr, liCr\1.) phot<lglirphs thc cnlltloy$is ancl issue s thr; badl;c:.

'l'ltc irtirinl badgc is good l'or'6 rn<uths, cxpiling lt rnidnight
on tlrc day of cxpilulioru thc filst Lencu,ill is good lirL I 1,car:
ancl rcncr.r'rl lxriocls thcrca(lcl trrc 2 yclls lirllowinit cxpir':rtion
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on the onlployce's birthd.ly. '['he processing time firl a lencwal
is vir'tually the sanlc as lbl the initial badgc. Ilr ha<lge cxpires,
it is deactivated, nnd the etnlrbyce loscs access to S.lDAs ancl

nounally mus lcapply as a nerv applicant, 'l'here is no dilllr-
cnce in processing time bctwecn a ncrv ap1:lication and a post-
exlriration alrplication.

Alcxandr c's .F,mploymen{

.loaunc Alexandrr $,ol'kccl lirr' .[:]ulcn at J.jL,l, l'r'orl Octrltrcr
2014 until hcrtelmiuatiou on April 20. At all timcs. shc r,vas a

cabin service agem 1br SpiLit I{ONS on the 10:30 p,nr, to 6:30
a.nr. shil1, supcrviscd by Jean lJaptiste. 'l'he sole reason rhat the
I{esponclent has advanced lirl discharging Alexandlc is her
l'ailuLe kr timcly renew he.r badge.

General Counsel's F,xhjtrit l5 is .Alexnnthc's initial badgc
applicatitu, which slrc arxl liulcn Signttoly Jorge Santaua
signcd on October l,2014, antl shc took to the BCAD oftice
that day. Opcrations Managcl ALrrea (Audic) Mendez lutcr
callctl hcr on lrcl pelsonal ccll phonc arul k:t hel know thal thc
approval p[pcr was reacly. 'l'hoy met jn the krhby. whele lVlcn-
dez gave it to her'. Aiexanch'e wcnt to lhe baclge ollice, trxrk
ancl passecl the sccurity trairrirrg, ancl received hel baclgc, nll on
thc samc day.

't'he bodgc rvas valicl until z\pril 20,2015. ln 2015, Alexar,-
dle follolvod tlre sanre proceclure in lcnu.ving hcr'ha<lgc^ rvhich
wns good untilApril 20.

On A.pril 5, Alcxaudlc wcnt to thc l.)e.lta ollice. whcre she
arrd Ar}.rrinistrativc Assistant .locli-Ann Pagon signed Alexln-
dlc's npplication fbl u seconcl rcncrvni (Jt. Ijxh. 2?.). Alcxanclrc
took it to the IICAD badgc ollicc that clay, rvhcre shc vvas ljn-
gerprintcd. Shc tcstilicd that IICAD told hel thcy would scnd
thc apploval llotice to l)ulcn, cithcl in a rveeh ol trvo (.1i. l(:r9)
or' 8 tlays ('li. 175); theleufter, she could corne bacli lil'the
sccr.uity tlaining tcst anrl tct hel badgs.E On ,April l l, IlCAl.)
curtilcd Alcxandle's apploval l$ticc to.L,ulen (Jt. Ii.rh. 23).

A.lier Aplil 5, Alcxandre continued to [io to rvolk. l;or the
lbllorving reosous, I crcdit Alexandro's accorult ol'hor ctlrtvcr-
satiorrs u,itlr llaptistc otr thc subjcct ol'the lcrrcu,al over his.

I:'ir'stly, Ale.<anche's tcstimonr- lvas nlol'c plausiblc. Sccond-
ly, llaptiste's tcstimony r.vas tlrat hc put the oltr.rs ol1 Alcxatdrc
by rcpcatcdl.v telling hcL to call the ollicc antl fincl out if it r.vas

rcacly. 'l'his is ctutladicted by his testirrroLry tlrat the nolnral
plactice is that l::lulerr notil'ics thc crrrployce ol'the apploval, as

wcll as his testirnouy that r'vlren rrilti.lgelnenl ciinnot rcaoh enr-
plolccs to tcll thenr that. Lheir approval palrcls are rcucllr. thgy
enrail ul tell hirn orally lo titld thc cntpklyccs iul(l so inlbnn
thcnr (l(cndLick tcstilitxl sirni larly). lrinully, r\lcxiindlc's testi-
nrony on dilr:ct and crlss-cxantinatiort rvas corrsistent.

"l'hc dillbrcncc in tinrc liarnc lhitt Alcy.rndrc garve is intm.ttcrial.
'l'hc liespondcnt's counsel olrjcctcd that this wils hedtsay. I-Iolvevcr, ils
I $talcd at tr'ial, thc l]00r(l docs not invoko a lcchnicai rulc trl cxclusron
but ndn)i(s hc'trsiry cvidelce itnrl sivcs it "such rveight as its inhclcnt
quality.justilids." lvlitlkuul IIilt<;n & I'ovet.r,324 Nl,Rl.] I l4l, ll4l ln.
I (l!197), en{l dcnicil on other grouncls, .t98 lr.2d 1267 (2tl Cir. 1979).
citiillt.//r,,i,, J, Bdtr & ()t., 236 Nt,Rl.] 242, 242 (1978\. l{ere, this
tcstlnlony was crcdiblc and sLrbsLantiallv collslstent with othcr rccortl
cvidcnce. including thc testinnny o{ Kcn(lrick and Flonk Capcllo,
IICAI)'s eiltcrlr'isc tlircctol o{ sccrrrrty.

I arrr cognizarrt ot' thcr lhct that Alcxandru dicl not nrcntion
l.hosc cr.urversations in her al'lidavit (R. J,,lxh. 4). Horvcver'. the
irt'fidovit is silcnt or) rvhether 0r' lrot any such conversniiol)s
occuu'cd, und IlBptiste nlso testilied that they had conversotions
on the subject. AccoLdingty, I decline to l'ind lhat such omis-
sion in her aftidavit beals negatively on hcr cledihility.

Accordingly, I find tlre lbllorving. Alexaudre tsliod Raplistc
at vu'or'l< a nurnber of times stal'tillg on about April l5 r.vhcther
hcl papclrvolli ."vas rcacly at thc Eulcn omce, to lvhich he rc-
pliecl that they hod not heru'd anything. She rcceivcd no phonc
cnlls on hcr cctl phone (hel only lrolsonnl phone; or enrails
li'onr l:iulcn abouf the ilpploval. On ApLil 19, rvhcn Alexandt'e
called, llapiiste told her not to report to r,iolk that eveuing bc-
cause her badgc ex.grilecl at rnidnight.

I(cndtick tcstified that the nolnrol procedule is that whcn thc
IICAD scncls Eulen the ncdin applicirtion approval notice lin'
an enrployec's badgc, the ilchninist|ativc assistant attculpts [o
reach the cnrployce by phonc anrl rlso puts in a ulilrboard 1:ost.
ed by the tirne cklck Llsed bythc cnrployce. Ilorvever', shc cor)-
ceclcd that she hucl no personal knou,lcdge that this practice was
Jirllou,ed with l'espcct to Alexarche's rener.val.

Tn this legard, althongh KendLick lestifiecl that Pagon at-
tenrpted to lench Alcxondre by i.elephone, I)ngon u,irs trot called
1o testi{y, and shc ditl not kcep a ktg ol olhcl lccold olany suclr
calls, I(endtick tiu'ther'testi{ied that the nomral proccdulc
would havc becn firr Pagon kl tcll Baptiste thal Alexandrc's
approvtl notilication rvas put in the cliphoar'd posrcd by thc
timc clor:h in the Spirit oflice. Ilowever', llapri:jtc testil'ied
zrbout nrl such conversntitlns vi'ith Pagon ancl that he tirst
lealnecl abotLt the alrpr'oval lionr Opcrations iv{al]agcr Joltn
Manast orr z\pril27. As notcd tbrlve, Ilaptistc liu'thel tcstificd
tltat rvhen ulanagcmerit canuol lcach cnrployees to tcll thenr
lhir{ their approval papcrs are leady, llrey ask lriur to l'ind the
crlployecs and st: infbrnr thcrn. ln this casg lrc reccivcd no
suclt cornrnunication.

I crcdit Alcxandre's unrcbuttccl tcstinrony that utiel April 19,
she r:ottirnral.ly called lSaptistc an<l asked ilthc appLova.l papeL

had allivccl. On the evcning ril'Apr:il 27, Mrrrast tolcl l.)aptistc
to inlblnr Alcxandle thitt thc approval papcr",vas reut.ly lil her
to rcn(:$' hcl baclgc. Ilaptistc alnrost irnnrcdiatcly allenvald
crllecl Alexarrch'c uncl ttrld he r.

Ou thc nxruriug o.i'April 28. Alexarrth'c $'cnt to 1:'1.,.1.. arxl
callccl the Dcltaoflicc tlour thc lobby. Ivlcndcz blought hcr tlrc
prper L-rut saicl nothing. Alcxandle took the baclgc to thc l:!CAL)
ofllcc. rvhcrc shc was told that hc could rlot takc l.hc test witll
that clocurrrcnt l:ccausc lrcl pliol l:adgc lrad allcady cxpircd, an<l

lhat .shc woLrld havc to gct o nov nltlrlicati<ur fionr tlrc llulcn
ofllcc. Ilel baclgc rvas conliscated. Alcxandrc lctut'ncd to thc
lobby and callctl lVlcndcz. Aflcr lbout 2-ll2 lxxrls, lvlcnclez
alrivccl antl told Alexarithc that she coul<l not d<l anythirrg for'
Ircl bccause the bndge hnd expiled arrd Alcxandlc rvas thcrclirlc
rxr longel enploycd. Alcxandle irsketl il'shc could be rehircd i['
she lillcd out a lle\\, employniort aplrlication. Nlcnclcz replicd
no, bccarrse thelc'was no vacarlcy. .lVlcndcz tsl<cd il'Alcvrnch'e
had charrged hcl phorre nurnl:cl ltccarrsc tlley had callcd hr:r'

many tiiles, and shc ncveL Letrurrcd thc calls. Alexan<lrc rc-
sp<.rndcd thal shc hacl ncver bcltu'c nrisscd thcir calls.

.r\lexan<jlc's ternrinatioD tutice (.ft.. i.irh. 2l) was clote(l April
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29 and signcd by'Kcndrick anrl Pagon, ll stattecl: "lvls. .lounnc
Alexanclre[sicl baclge rvas conliscatod by BCAD as it was ex-
piled lor 8 dirys ah'cady alllxrr.rqh rve madc all possible attcnlpts
to comrnunicate lo Ms. Alexarxh'c t() corne in to tak'J tlre class

prior lo tlrc expiration oll thc ID." lt also checkccl of'l'that shc

was not eligible lbr rehirc.
l(cndrick testhnony as io tlie exact rcilsur Alexarxhe rvtts

permanently dischalgecl ,ui,as rnat'kcdly ecluivocal and convolut-
ecl.o Shc tcstilied thot alicr receiving rx>ticc that RCAI) confis-
catecl Alcxanch'c's baclge, she h:rcl to tcrrinau Alcxandrc bc-
cause Alexrnche could nclt continue to r.votk. At anothcr poirtt,

she explained tlvrt Alcxorrdre tyvent to l.]CAl) atler thc badgc
cxpiled antl they conliscntetl it, inslcad of her having lear:hcd

out to f:irlen to help her after she rnissecl tlre clcadlinc, thcLcby
suggesting that constitrltcd nrisconduct or1 1\lexandl'c's pal't.

Horvev-er. I(enck'ick also testificd that it is'1to ptoblcrn lbr us to
try to hclp somcbody" rvho has rnissed ttc dea<llitte.l0 J;'ur
theLmole, rvhcn liendlick rvas a.skcd il'ernployces arc cligiblc
to be rclrired il'their brdgc expilcs and they thelclirrc havc kr

bc telrlinated, slrc anslvcrcd )4s bilt thcn gavc an amlriguous
cxplnnatiort. In sunr, she did rxlt cll'li:r a cogent rationale lbl
why she cleeiued A.lexarrdle irre ligible iirr lccmploymcut. I rvill
latel tddless lhe treatrncnt ol'othel cupkryces whose biidgcs
cxpilccl.

Alcxanclre's lJnion Activity
llirl scvelnl yeals, thc l.Jniru .has cngagecl in olganizing cli

lblts airued a[ Eulen and a couplc ol, othcr contt'actors at J]1.,1.,.

Irr Novenrbcr'2015 ancl Mnlch, the lJnion engagecl in au "cscit-
lation" olthosc el'lbrts trypublicizirrg its preserlce and calling n

l{ay stlikc. I)uling tlrese cscalatiorts, l.lalris ilarligan arrd

othcr <ltganizcrs, rvho sontet.inrcs rvolc pulple antl ycllow shilts
rvith thc union Iogo (GC lixlr. l7), spcnt ntost o1'cach tlay on

lhe gror.rncl allivals lcvul ol'ull I'orrr tcrmina.ls ancl couvclscd

"vit[ 
errrpluyees rvho rvelc srvipiug tlu:il batlgcs ftrl entry to

SIDAS.
On Novcmbcr l{1, 2.015, llrc tlniorr scnt to lilulcn's (llric{'llx-

ccr"rtivc Olficer l.,lar,cro l'lcli,as arrd Chicl' Opu'ations Otliccr
l.,ivirn Acostn noticc olir I-day stlilie at lrl.,l.,, to tregil that al:.

tcrrloou, t() ln'otest thc ()ornpnrry's pxrhibitivcly cxpcttsivc
health lrlan and lack ol'respcct fbr cmployces' r>r'ganizing lights
((.]C Lixh. l0). 'tlhc l'bllorving day, lhc iJnion setrt theni atr tttr-
<nnditiotral olR:r' to lctulrt to worl( ort lrchull'ol'all stril<irrg l.')u-

len onpkryecs,,r,ho had gonc or1 stLike (CC lixh. I l).
On Nlarch 30, I'he t.Jnion scnt a sinrilal stlikc noticc to

llcrvas and Acosta. stirting that a l-day strikc rvor.rld statt il1 5

p.rl. that day, lo pr'otcsl sr:vdal citod rvull<ing corrdilions ((iC
Iixh. l?.). A sinrilar: urrcolulitionttl olli;t' lo rcturn to wotk vvas

scnt to thcrn the lbllorving dav ((iC l:ixh. l3).rr
Irr 2015, apploxir'l)illcly 3.1 oL 35 I:iulcn entployccs pillticipitt-

cd irr thc sh'ikc out ol'approxirnurtcly 100 '"vho r.r,ctc sc:ltcclulcd;

e Sce'l'r'. 47-'lfl.
tt''1.'t. 47.
ri 'l'hc (iniun lirxcd rnd cmulcd (.i(.) Lixhs. l()-ll. lhc licspor)dcnl

t;uesliorred u4r,:ther' l"ler vas ar(l Acosta receiv,:<l tltc fil.\es bul stil)uldle(l
that thc Ilcspondent diij rcccivc thc crnlils. Accolclingly, thc rlcctpt ol'
tll firur docrtrmcrrrs is admittctl rcgarrlless 0f wl)!:thcr or noi thc ltc-
spon(lent's ol'licrals lrlso recciverl thcnr by lhx.

1l

in 2016, alrout 70 out ol'thc sante sclleduls(l nutnbcl did so.

Alcxandrc pnniciprted in both strilces, She appcars in tlrrcc

llhotographs till<cn at thc 2015 srlikc that were uploaded on tlh)

lJnion's 'ryebsitc in Malch (CP li.xhs. 4 7). ln nvo ol thcnr, sht:
is clearly visible r.rcaling a shilt with union insignia.

In the 2016 strike, she wol'c eithel al.")Ltlen or a uuiorr shirt
(CiC li,xh. l7) nnd was in u grtlup oflliiulcn enrlrlt.rl,ccs lvho car-
ricd signs ancl went back aud litrth bctwecn T I and il'2. livery-
one in hcr clcw partic\rated in the stLike. Shc obscrved thnt
liiulen sqrclvisols sillv them as lhe sr4tcrvisors went to their
cers alter lheir shitls concluded.

Whcn Alexandlc lchuncd 1o rvorlt allel the 2016 .strikc, llap-
tisto spokc to hcl ancl othel's in lrcr clerv. LIe said that he."r'as

angry trbout having hnd tt.r rvolk alonc to cleln all thc plancs.
In hel testimony, Alexunch'e cnnclidly znldcd that hc 'was not
angr;\, at them lilr theil participation in thc strikc. Llanigan
testilied that l3aptiste maclc vcly sinrilul cornrncuts to hirn on
the'Iil allivuls level late in thc etening ol'March 30. stating t<l

thc c{l'cct tliat, iI rvas an irnplessivc strikc and that lre niu .going
to havc kr r.volli all night hy hintsell', and tltat "it sucks."r2

l.)olrtislc wzrs uol: asked il'he said thc obove to Alcxandre and
hcr co'ur,orkers ol to Hanigan. \,Vhen a witrress lvas uot qucs-
tiorred about potentially damaging statcnlents attributed to llinl
ol hel by an o1t;rosing.,vitt'toss, it is appropliare to chiNl'an nd-
velsc inltrcnce ancl lind tbat the witness uoulcl not havc dis-
putetl srrch testinlorly. Scc ,r-.5,1.' 'l'rtnsportation, hc,, 330
NlRi] 1054, 1063 lh. I I (2000)t Asurco, lrtc,.,3l(r NLI{IJ (j16,

640 ln. l5 (1995), nroditiccl on other grounds 86 It.3d l40l (5th
CiL. 199Q. I therctblc credit Alexandre's and l.larligan's urr-
colltr'ovel'led tcsti nrony.

I:rcalnlent o l' Other linr ployecs
'Jlhe Gcncml Counsel of]'crcd a sclics ol' rkrcnnrerrts ((.i()

lixhs. 2-i) conccrning enrployces whosc lcrnlination I'onus
lclurcnccrl thc barlgc rccluilcnrent:rr' Lly oldel ol'cxhibit nurn-
l:el thcy are:

(l) Itrrclline Jean llaptistc. Nlarch 2,2-017 -volLrrrtarily tcr-
nrinated; voluntflrily did not rcnctv hcL tmdgc. Iicndrick
testif icd thal lSaptiste was rnt renelving hcr bnd.qc bc-
cnuse shc \.\,ils tlrinking ol: rcklcatinSl out. ol'the area. 'I'hc

lirrnr rntll<ccl lru elil;itrle lix Lchire.

(2) (-lhulilLrs Noclicrr. Ockdrr 20 - invohurtalily lelnrinatc<l:
t<xrk tlrc Sll)A class thrcc tinres and tlid uot pass.

l(cndlick tcstilied that he rvould havc hacl to go tlrlouglr
thc ,wholc proccss ol'gctting it ncw badgc. liligiblc lbl
rehirc.

(-l) Wlrr:clcL l)<:larrd, Junc ? - involuntarily tcnninatcd bc-
causc'[SA di<l not nltplovc lris application lirl l rcrrcrva I

badgc. Incligible lirr rchirc.

('l) 'tcvirt (..llrarlcs, I:ctrruary 28,2017 -- vohurtnrily tcrrni-
raltxl; did rrol rcncw his badge. .l his fblkl.rcd o nreet-
ing llr;rt l(crrdrick and lvlarrust hcld rvith lrirn on Fchlu-
tu'y 27, tt which Clrall<:s rvas prescntctl with a discipli-
ruar-v actiou lbrnr tcrrninaiirrg hirrr lor "unsatisiitclory

.,\MI:lltl(lAN SAL,LIS AND NIANA(i:Eivll:lNl'Olt(iANIZ,\1'l()N, l,l.(i D/ll/A lrltll.llN Al\,lL;RICA

rr l'r 148.
li Sorttc t>l'thcsc dncuurt)nls arr: rlrrplir-:.rttr:l in ll. l:xh I
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pcrlblllianoe." lvlalrast wrote therc()nl {'lvfi'. Clhatlcs lcll
his ID allel this waming" \\,hich wrrs t() cxpil'o on ivlarch
l. oncl l{erxl'ick testilied that u4ren Charles lelt lris
badge, he staLed that he rvas rro[ colning bnck^ On about
Fcbluary 27, Clhallcs had also rcccived a llnal lvrillen
rvalning lirl abscnteeisrn/ td'diuess. L)ligible lill rehire.

(5) .lean Villoin, [ebruzuy 2U, 201? -.r,ohrntmily separltcd;
did not rtnerv his badgc. On Malch li, Adrninistlativc
Assistant Lilith Qrlbonala (rvho had replaced Mentlcz in
that pr:sitkrn) approved r ncrv baclge application fi;r'hinr
to tal(e to llCAD, which appr'<rvcd his applicttiun, rincl

he lilled out a new hirc pzryroll sheet on March 27. i:ili-
giblc lbr rchirc,

In acklition, t.he ILespondent subrrrittecl docurrreuts (l{. Lixh, l)
showing tlrc follorvirig:

(l) Sylvanin .lcanty - vo[ultary tcnninalcd on Octrobcr l,
2015, lbr allor.ving her ltadge tr) cxpilc ald ncver retuln-
ing to worli, lneligible lbr lchirc.

(2) Pichardo Natalia * irrvohLntru ily telrninated on iVlalch l,
2(') 15. lirf rclir.sinl; to nlcot $,ith ll(:rvarcl County rrga|tl-
inc hel rnissiugllbLrnd badge by a IICAI) ernployec. ln-
cligiblc lbrrchire.

(3) l.conard Cadct -.. inv<lhurtuily tclrninatcd on July 6.
20 I 7, because his badgc e;rpired and he coukl not tenclv
his badge bccausc hc krst his docurnerrt. lhcligible lbr
rehire.

(4) Madc Ctuol .lean Paul * voluntarily ternrinirtcd on .luly
6, 2017 lxcausc shc lost hcr lvorli lrel'rnit and was rnable
ttl r:rrcr,v lrer bodgc bclblc i1r:rpircd. liligiblc fbr rchire.

Anrrl;tis and Ct>n<:lusiorrs

L J[-;RIIiDlClilON

Scction 2(2) ol'the Act <lel'irrcs "enrPlol,er'" to cxclucle any

;:ersorr subiect lo the Illihvny l,abol Act (l{l-,A). 'lhc Itl.,A, rrs

arnendecl, applics to rail cnrrius, colDnlon itil crn'icls, arrd "rtny
coulpiury n4rich is clircctly ol indilectly owncd ot conttollcd by
ol urtder coulmor) control rvith any callicr'." 45 LJ.S.C. $ l-51

I;irst, 18 1. Calricls lrokl iro olvnclship intclcst in tlte l{cspond-
cnt, rvhich contcnds tlrat calricl contrll l:riugs it r.tndcr thc.lu-
riscliction of' the l{l,z\. '1 hc l{cspondcnt bcnls tlre buxft:n ol
prool' of'shorving thtt it is cxcnrpt liour the r\.ct ancl lhat its
ernlrloyees do not cnjoy llrc Act's protcctions. Scc .Vl1l1i r.'.

Ktnlut:ky River Contntunit.',, 7)ru'r,, lttc., 532 ll.S. '106 "122

(2.001)r sce ilso lktlly l;'tu'tns (lorp. v. N/.Rlj, i17 Nl,Rll 392,
399 ( l 996),

'l lic Nntional Mrxliatiou tloaLcl (NM[]) admirristcls thc RLA.
and thc lloard gcnclally rcl'els a cltinr ol'll1,A julisdir:tion to
the NVILI ftrr art aclvisory opinion; howcvcr, lhcrc is no statrrtr>
ry tecluircnrcrrt that it clo so befiile dctelrniniug 'ui,hclher lo as-
sert jurisciiction, Spurtut Avicrtion lndustie,y, lnc., 3:i7 NLIiB
70tt, 708 (20021, citing Sysknt Onc Corp.,3?.2 Nt-lLB 732, 712
(199(it; sce also Allicd ,4.viutit'tn Scrvicc Co. of Nett ,larsey v
,VrlilJ, 854 ['.3d 55, 62 (D.C. Cir. 2017), Whcn thc lloalcl dc-
cline.s to loli:r' an Rl,A.iurisdictionul issuc to thc NMl). it iol-
lorvs Nlvlll 1l'ccederrt in deciding the nr.lttcr. United Porcel

Servicc, Inc.,3l8 Nl.,RIl 778, 781 (199-5). enfil. 92 l:r,3d 1221.
I22t--122.6 (D.C. Cir. 1996).

-I'he NMI] culrklys n two-part "lirnction and coutt'ol" tcsr to
cletclurine r.vhcthel an cmployer that is not itsclf a can'iel is

sul'liciently controlled by er calrier to be subject to RI.z\.iuris-
diction. Sce Signature |i'light Sugnrt oJ Nevat{a,30 NMIII 392.
399 (2003). 'l'he conlurrctive test osks: (l) "rvhethel the notrue
of'the rvork is that tladitionally pellblnrecl by curployees ol'rail
ol' air canicls," and (2) "rvhethcl thc cmployer is dilectly clr

indilectly contl'ollcd by, or under: conlnlon corltrol rvith a carri
cr ol cal'iers." Ibid. 'Lhe Iloarcl utilizcs lhis samc strmdirrd.
Sce Spartun ;lviulion, alnvr;r itt 708, citing S),,stent ()tp, alx>ve

at 7 32.
'lir tlett-:r'minc u,hether an cmplolir:r' is undcr thc co.ntlol o1'a

cailicr, the NMI) iladitionnlly cousklcls six lhctors:

(l) 'l'he extcnt of thc cullicr's cor.rlgtl ovcr the trranncr in
rvltich the cornpany colxjucl.i its llrsiness.

(2) Access kl tlre corrpany's opcratitxs aud rccorrls.
(3) 'I'hc carlicr's rulc in pcr'.sonncl clccisions.
(4) 'l'ltc tlcgte o.f supelvision cxerciscd by thc carrier.
(5) I'he czulier's control over tlaining.
((r) Whcllcr thc enrployces in qucstion are helcl out lo thc

public as calricl cnrlrloyccs.

Ilag.r, lnc.,40 NMjl 165. 169 (20lli). citing, intcl alia. lSrtrulli2
Pucdit )vituiotr, /rc., 34 NlVlUl I l9 (2007), trntl l)obhs lnterna-
!ionul Scrvices,34 NMll 97 (2001).

z\s carlicl noted, neithel the Cenolal Counsel nor rlre Union
tlispuie that thc Respondent mcots lhc lirst qualilicati<n; rathglr
they argue that thc I{espondent tlnes not also satisly the carier-
conl.rol test nccessary t'rrl Ill.,A .juri.sdiction. I now turn to ir

considclirt ion ol'the six lhctrlrs.

Cnllicr'(.iontlol ()vcr' F,ulcn arxl its l:,,rrrployees at [:1.,1.,

Concerning contlol ovel the rnanuct irr r.vhich l:inlctr con-
dtrcts husirtcss at Irl-L,, thc plinraly rolc oll thc calliels is lotily-
ing l:r,ulcn ol' llight sohcclnles to cnsure that l:.)ulcn providcs
sullicicnt stirlling to pcrlbrn] thc sclviccs lirl rvhich il hus con-
tractcd. 'l he airlincs play no pal't in spccilying inclividr"ral cnr-
ploy,igs ar. r'vhcn thcy r,vill 'uvork. 1'he Itespondent's contl'itcts
lvith calliels arxl the cau'icrs' daily schcdulcs clictate horv l:iulcir
clotcrrrrincs stallirrll levels lnd shill assilytnicrrts. 'l'his ckrcs no1

iu arttl of itscll-cstablish callier conttll ovcr latltr rclal.ions ol
hon, l:irlcrr callics r>ut its crlntractutrl sclviccs. As thc NNII]
he)tl in /)r.gs, alxrvc at 169. *llngs has il corltractuill I'clalionship
rvith l.nanrcd carlicls.l t<l provirlc scrviccs, tlrclelblc, it rs cx-
pcctcd that (.lclriers rvill outlinc rvhal sclviccs ruc llccossrry
. . . ." See also zlcrr.r Port St.r't,ict:s, htt:., 40 Nivll] 139, 142
(20 l 3).

I{cccnl NN4ll clccisions not {incling ltl,z\ .jLrlisdiction havc
"crttpltasizcd in palticulal tlre abserrcc o{'[calrier'] contlol over
hirirrg, liLirrg. mrl/ol cliscipline." rlllied tlviution Service (|a. ol'
Ncw Jerse1,,362 Nt.,tll) 1392, 1392 (20t5), petition fbt rcvic\v
dcnicd 854 |.2d 55 (D.C. Cir. 2017), pctition ibl ccltioLali
dcnicrl, -S.Ct.--, 2017 WL ,l22,l90{ (nrcnr.) (l\ovcnrbcr l3^
2.017), citing litwa.t, (-)leunet's, LLC, 4l NMB 2,62,2-6B (2014),
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and lvleilzics Aviuiion, Inc.,42 NMI] 1.7 (201'l).ta l'hc contlol
oveL pcLsonncl dccisions rnust bo "nreaningl'trl" and ')tot just
thc typc oi'rxxtrol lirurrd irr any conlract {.fll scrvices" to cstt&-
listr lll..r\ .iurisdiction. 'limvay Cleuners at 268. citing llags,
abovr: at 170.

'l'hc I{cspondurt dircctly hiles its l:iJ, enrployees. ivlto arc
poid ancl othcrwise contpcnsatcd solcly by tlrc llLtlcn. liulcn
nlorte applovcs entployecs' ovcrtitne ltouls and titnc of'l' r'e-

qr.resls, rrnd Llulen's sr4rervisors gcncrato tltcit' lvork scheclules.

No airlinc sr4rcr'visors ol employces ltave supervisot'.v or.rthority

over Eulen's ernlrloyees or con dilcct lheil work. Ilather, car:r'i-

crs nrr$t adtlress trny issues ',vith l.')ulen employces rvith llirlcn
lnanagcnreut, l(erxJlick in particular.

Callicls havc askud thlt ccili'rirt ll')ulcn enrl:loyccs l:e t'e-

movc<l tiom thcir opclations, but flrerc is txr cvidcnce that thcy
hilc evr:r rr:t:onrrlcn<lerl ary ol'thcnr bc di.sciplincd or lired.
When ca.rlicls contplain atrout ll;ulcn entpkrye cs, I(cndlich
conrlucts her os,n invcstigations bcfbrc taking any actiolls. o

I'actur nrilituting against linding caLricr conttrrl in petsonncl

decisitrns (scc lcrlo Poil Serviccs, above at I4ii). SignilicrmLly,
r.vlrcn l.]ahauras comlrla'incd al)or"tt c()ulltcr agettt Vazquez, lte

rcceivect a r,vrittcu rvnrning an<l rvas tlansl'elled to AA irr.ianito-
rinl service. AA also cornpluined about him, as a t'csult ol'
r.vhich hc rvas suspcntlccl but ultimatcly nol tlischargcd. ln ln-
other case, l bag roorn crnployce rvhtt was the sub.ject of' a

courplaint by llahanras, r'cccivecl a rvlittctt u,iu'nitrg antl rvas

translellcd to Wesilct cabin clcarring but not clischalgcd. 1'tl'cr

othcr enrployees rvlro rvere tlre sttb.iects ol'cittt'icr conplaints
we re ollLrcci tlre oplroltunity to tt'ansl:cr kr wotlt lill o(hcl calli-
crs. (lallicr ability to lequesl renrovzll ol'an crnpkryec is trot

tantamount to corltr'ol ovcl cliscipline rvithirr the mcaning ol'the
I{1.A, ancl au enrplclycr''s retcnlirln aud cxcrcisc of'tlrc olttiorr to

utilizc a reruovc<l ernployce clservhclc militrilcs against lindirtg
such control. Sce ,i,lelzrcs ilvkt!io,t, ubove itl 5.

At nlest. ciulirrg Kcrrch'icir's tcnurc us slntion ntatragcl sincc
[;'cbrunry. thelc rvas orte occttsiort r,r4ten a oatt'icr Lccotnurenclecl

sorile()nc be hired antl onc occasion lvhcrt a ctu'rict'recotltrtctt<l-
cd an cnrploycc bc prornotecl [o a supervisor positiort. l'his
lrardly amoturts to mcrtningthl car'ricl irtput on hiring or pr'oruo-

tion. Scc linwq, Cleunet's, ttbotc aL 2()8'-2{;r), citirtg ll'S't'r'r,
Corp., 39 NMI] 4-50, ,t5,1 (2012) (a cnn'icr"s tccottttttcttrlulkrn
lbl hiling dtles n<lt cstablish lccluisitc corttt'ol wllen tltc catl'ict'
has no involvcnrcnt in tlre actual biring 1>r'occss).

'l'hc llcsponclcrrt (llr. l1l0) citcs two Nlvll:] dccisitlns, (.lont-

nLtntl Scctrrit.yt (lorp.,27 NN'lB 5til (2()00), and Suviceilltskn'
,4vitttirtn.S2rvjccs, 24 Nivll] .i2li (1997), lil thc proposition thut

tlle col'r'ier's riglrt unclcr contract to cxet'cisr: indicia ol'corrtrul is

rvhat is clitical, not lvhelltcr lltc ciuric:r ltas excrcisetl thc tight
only occirsiorrzrlll, ol rrot at all. Horvcvct, llxrsc cit,scs iuc tlis-
tirrguishal.rle orr tlteil lhcts. Irr thc Iirs1. thi: NMI;) cotrt:lutlc<l tltai

It lrr *ll'irmirrp, thc lload's asscrtion of jrrrisdictron, tht cuttrt distjn-
guislrc(l its dccisiorr rlcir-ving enf'orcurtcnt i'r Al.lM Onsita -\'t'r'vtccs-
lllcst,lnc. t,. NLltll,841) l'r.:]d I I37 (DC 2017), cr(c(l by thc Rcspoildcrrt
(lJr. ilt 143). 'lhus, in.;l/Jy'thc lloa|tl ltad deparlcd liorrt prsl l)rilcticu
tly ellbctively trerltioll contr'ol ovcr pcrs<ttiltcl rlecisirlns ls 'ttcccssiltl"
lalher thiln t;orrsirlerirrg all ol'thc trttditronrl six itctors, rvhercas tltt:

l:foard irr /llrr"llntl uol rclred 'on only l sinftlo lilclor' l:uL had consid-
erctl thcnr tll (854 .ll.3t1 at 6l-r)4).

t3

thc corrtracts in t1r:estion gave the oaliiels ''substantial cr>ntrol

ovcr thc conduct ancl pelibnnance" olf the contractor's cmploy-
ces. Iu tlrc sccond. tllc contl'act rcquilccl, inter nlia, that the
carlier' alrprove ull overtine iu acivance; that thc contractor"s
supervisols be certiilcd by thc caLrier'; arrcl that tlre contlackrl
inrmedirtely remove ar)y ernployce rvlroru the aillinc decnre<l

unqtutlified, c|eate and subrnit its stafling plans to the cfl[ier'.
and crcarc n career enhanccnrerrl plogralrl acccl.ltablc to the

car:r'ier'.

Ln surn, tlrc calriets hcrc play no signilicanl I'o[e in any pcr-
sonnel clccisions ol' the supcrvision ol' L,ulen's crnployecs,
rvhich autliolity is vcstecl exclusivcly in liulcn lnanagemcnt nnd

supclvisors. As thc NMti has hcld, elcmcnts ot'contlol that are

''no greatel than that lbund iu a typicat suboontr'actor lelation-
slrip" urc insuilicicnt to establish RI"A jurisdicti<ln. AIlied Avi-
dtion (b,, above at slip op. 2. ciling A'lenzies Aviution, alx>ve al
7l see also ilri.gs; atrove nt 169 ([T"lhc t5pe of'connul exerciscd
by the Can'iels ovel'l}ags is louncl in alnrost {ury controct t)e-

tivecn n ssrvice lrrovidcr and a cnstomcr.").
Iu tclrus ol'training, thc contlacts plovidc that llulen is lc-

sponsible lbr ensuring that its enrployees reccive plttlrcr train-
ing as rcquilecl by the carricr. At least sonre o{'thc clicnt air
lines trliu fiulen cnplovces to he traincls lilL othel l.hrlerr eru-
ployces; airlirre personnel do not conduct thc tlaining. "|.'his

ckrcs not cstnblislr ciu'ricr control rvithin thc rncaning of the
lU^. Sce .4irway Cleuners, nlxrve nt 268; llo.qs, ibkl. lbL
(.)ll'l', tlrc ctrrrier rnty pr'ovide the lruining rnodule nnd courput-
cls. llolr.cvcr', nrost ol'the lraining that thc car'ricrs rcquire is
rncurdatccl by various l:ictlcral agencics:urd tlurt training is thelc-
l'rrre not inrposcd as o lnilttcr of discretion by lhe aitlines. Suclt
tnrirring docs not constitutc ciu'r'icr contrnl rvithin thc mcaning
ol'tlrcr lll,A. .4et'o Port Servica.r', above at 143,

l.)eltn arul WcstJct lrnlvide l.itrlen o.f)icc spaco, Dclta proviclcs
ir blcak loorrr lirr ljulcn's crnployecs. ancl I)clia ploviclcs l li:u,

lricccs ol' equi ;r ncnt ltl' l:)ulcn e rn trrloyccs' usc. Stand ing a lonr:,
tlx:se firclols art: insullicicnt to cstatrlish nratcrirl r:crntlrrl by a

oalt'ier'. Sec 1irgs, ittid.

0thcr Fuctols
'lJrc ciu'riers clo hrrvc: accoss to i.rtrclit liulcrr's opcrations nncl

rccotcls. (.)n tltc olhcr'hand, l-').rlun holds itsei['ou{: to tlrc pr.rblic

as an crnpftrl,cr that plovidcs highll'qnalil'iorl crnpkryccs 1o

clnicr-s, iuxl nvcr 90 pcrcunt of its elltployccs at l;1.,[.. $,ear
l:ir.rlcn unilirlrrts irucl badgcs r.vith lhrlen idcnrillcation.

( ilncl usiun

(ilrrsiclcrirtg. a.ll t:l'tlrc alrr:ve llctols. l conclr.ulc that. thc l{c-
sp<>nclcnt has not nrct its buxlctr ol'shor.ving thirt thc caricrs
cxclcisc thu tlcgrcc of control ovcl'the llesporrdcnt ilt I;1..1.. that
rvoulcl lcnrovc: thc licsponclcnt lionr l:]oald.jurisrlictiorr undcr'

"cir:ction 2.(2) ol'tlrc:,i\ct. I nole in particular tlrc cssenl.ially non-
cxistcnt role lhat the a.illincs 1:lrry in l-r,r.rlcn's hiling, disciplil-
ing. filing, clilccting, ol supcrvising its crnployces.

It. At.l:x,^Nt)ll t,i's utscHAR(iti .\Nt),tl tti Rt:t,us,u Lo tt]:l il litil il.ita

'l hc fituttcrvoll< lirr' analvzirtg allcge<l violatious ol' Scctior-r
B(rtX.l) nrrnin.q <ln cnrpkrycl motivation is Llrigltt .l.inc, 2.51

NI.ltl) 1083 (l9ti0), cnftl. 662 t;.2t1 899 {lst Cir. l98l), ccrt.
dcnisl 4i5 1.,.S. 9{19 (l9ll2). Gerrcral llotors (;orp., 3'17

:\tvlL|RI(]AN SAt.hls AND I\4ANA(illlVlENl'ORfiANIZA:I'ION, Ll.C l)lBr\ EtJl'EN AM[Iil(i\
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I4 DlrlClS |ONS Ol;'ll l ll Nrfl' IONA t, LA UOR. It E[.,\'ITONS ROA t{D

NLRII No. 67 lir 3 (2006) (not rcpol'ted in lloard voltunes).
\Jnder LYright l.inc, the (icncrnl Counscl nlust lnakc a prjnra
l'acie shor.ving .sulficicnt to sl.lppolt nn irrl'crcncc thirt tlrc cnr.
ployec's pr'otectcd conduct motivated an er)lploycr's advorso
action. '['hc (]cuelal Counscl must sho\\,, eithcr by tlircct or'

circr"rrustanlial cvidence, tlrat thc cmployce engrgcd in protcct-
e(l conduct, lhc enrployer kner.r'or suspcctcd the cnrployee cn-
gaged in such cortduct, tlre eruploycr lvutroled animus (which
rnay bc infbLLed 0'onr all of the cil'cunlstances), ancl tlte em-
ploylr' tool( action because ol'this arrinrus.

Llnder tltilght L,ine, il' tl:rc General (llunsel cstablishes a pli-
rua fircic case oldiscliminakl,v conduct, iI nreets its initial bul'
cletr to petsttade, b1t a pLepondel'ance ol'thc cviclcnce, thilt prc-
tcctcd activity was a motivating P.lctor in thc employcr's action.,
'l"lte burdcn ol:persuosiul thcn shilts to thc crrrploycl to shorv
that it rvoLrld have taken the sarnc arlvcrse action even irr trb-
sencc ol' srrch activity. Nl,Ill) v. 'li'iltspntatktn Corp., 462
Ll.S. 393, 399-403 (1983)l &ulrecl\ lnc. v iz1l1t, 314 ir.3d
ti00, Bl I (6tlt Cit. 2l)02); fulunno Electric, \nc.,321 Ni,Il.ll 2.78.

280 h. 12 (l9tXr), eflfil. 127 F.3d 34 (5th Cir. 1997) (per cuLi'
am'). 'fb nrcet this burdeu "[,{ln enrploycl cannot simply pre-
sent a legitin)ate reason lbr its action but must persuacle lry a
plcpondelnncc of thc evitlcnce thirt thc sarnc oction would havc
tnkcn place cvcn irr thc absence ol lhc plotccted comluct."
Serrurut Painting,33?. Nl-ItL) 1363, 1366 (2000). citing Rorl.e
llcnwtul Dlqntil, htr:.,2'll Nl,lul 443 (19U4).

11'the cnrplol,er''s plolllbpd dcl'epscs n1e lbund t6 be a 1:re-
tcxt, i.e.. the rcasons given lbr the enrploycr's acti(nls nrt: cilhcr
l'zrlse or not, in Jirct, r'clied on, the cmploycr lails lry dclinition
to show that it rvould have ltil<en the sarnc action lill those rea-
sons, zurtl thelc is no nced to pcllblrl thc sccond patt ol'thc
Ilirigltt l.,ine annlvsis. On tlrc othet' hand. lirrther analysis is

tctltited il'the clelLnse is ole o{'"dual lrrotivution," that is, the
errrplo.vcr dcl'crrtls that, evcn il'iur invalicl tcascln rlight havc
playe<l sontc prlrt in the crnploycr''s nultivation, tlrc crrltl:yi:r
rvottld have taken the s0mc action against thc eurployee lcrr

lrcrrnissiblc rcasors. Pulattt Spot'ts cQ l:)tlerlainntcnt, ltlt:. v.

Nl.ltl),41I lr.3d 212,223 (D.L'. Cir. 20()5).

.l'lrc Gcrrcrnl Counscl's plirna iircic casc:

Activity -' Alcxandlc's openly palticipiitcd in the [.Jnion's
Noveml er 2015 and lvlalch "csctlations" at I;'1..,[.., at which thu
lJrrion puhlicly solicited errploycc sul]port altcl r,ylrich culninat-
ecl in two l-dnystlikes.

Knorvlcclgc - l:]aptistc, Alcxandrc's supclvisor', ha<l actual
l<norvlcdgc that shc cngagcd in the 2016 stlike. It is well-
ustrdrlishccl that n superuisor's l<nor.vlc<lgc ol'uniolt activitics is

imputcd to thc eruployel absont a crccliblc dcnial ol such
l<norvleclgc by rranagerncnt. State Plan, .|nc.,347 Nl..l{R 755.
"156.-751 (2006); Dobbs lnternutiotnl Scrvica,-, 1nc.,33.5 Nl.l(ll
972,9'l'3 (2()01); scc also Clurk & ll/ilkins lruhtstries, 1trc.,291)
NIRII 106, 106 {19813). cnttl. ll87 l;'.?-d -l0B (D.C. C:ir. I989).
cclt. denicd 495 tj.S. 934 (1990). In this rcgard, thc lleslrond-
cnt -'coi"llcl easily have 1l'oduced its rrranltgcrs to tcstily" lhat
Llaptiste clid not conrnrunicarc lris linorvledge ttr tlrcnr." See

Siate Plitztt at 75(l, citirrg Dr. Phillip llugiul, D.l).5., Itu:.,267
Nl,ltl.l 82, 82 (l9fl3). ln lip,ht: oF lhis, I rrct,:rl nor uilrlrrrss thr:

lJnion's asscltions (Br. 35--16) drat thc Itcslronclcnt's

kuorvleclge o1'Alexandlc's union actirrities should bc in.fbrlcd
Iioru l-rer 1:hokrgraphs posted u1 thc Uriiolr's r.v'etrsitc, or olhcr-
\vise detcmrirrc rvhcthcl hnowledgc slxrr.rld also be infcn'cd
liom othcr cilcunrstances.

l)rnploycr Action - Thc li.espondcut discharged Alcxan(h'c
on April 28 ancl lhcleallcr lclilsed to re.hil'e her.

Arrinnrs * 'lherc is no clircct cviclcncc ol' union nnirnus.
I{owcver, a disoiurinatory nrotivc rnay bc inlbrrcd fiorn cir-
cunlstantial evidcncc and the record as wholc. (irant l)rideco,
1..P., 337 Nl.,ltll 99, 99 {2001). citing, intcl alia, I;'luor Dttniel,
lnc., 304 Nf,llll 970, 970 ( t 991 ) tntd Duvis Supe rutu'kets, lttc.,
r,. &1.R/i 2 ll,3d 1162, l168 (D.C, Cir, 1993), cefl. denied 511

tJ.S, 1003 (1994); sec also In lc Overttite liutttsp. Co., 335
NL,I{ll 372. 3?5 (2001). Inltn'ed auinrus can b0 lrased on such
lhctols as (l) timing and disparatc h'crltrncllt. Cumaco l"omin
tf/9. l'lant, 356 NLRB 1182, ll85 (201 1), citing (ii.errrt

Prideco, ibicl: (huuzlian ,4tttotnotive, 340 Nl.,Rt) 4,t5, ,t75 th, I
(2003)l (2) the ernploycr''s lhilule to lbllow its rlonnal practices
or proccdules. Gruncl Cenn'al Pntnershist, 327 Nl,l{lJ 966,
9?5 (1999)r trl/ootllontls llealth Center, 325 NLRB 351,362
( I 998)l and (3) the employer's ndvancemcnt of'a reason that is

corrtrivcd crr implausiblc. lulonlgomery bltard & Co., 31(t
NLRII 1248, l2s3 (1995); Keltar t4[1.. tu., 23'1 NLI{I} 712,
7 l7 ( l9?ti)^ cnru. in lnrt. enti den. in pu't rvithout opinion (r22

Ii'.2d 592 (7th Cir. 1980).
l:Jasctl on l}e hlllowinl; cilcunrstantial cvidcucc, I cotrclutlc

thut thc clcnrcnt olanirnus has lxen satisiietl:rJ

(l) ln terrns of titrting, ,,\lexanch'e participatcd in the sn'ike
orr March 30. She wcnt to the liulen of]icc on April 5 and got
hcr badgc rerre\\'al application, u,'hich she toolt. to the IICAD
otlice that saurc dry, Eulcn reccivcd the approvc(l applicotion
baclt liorn llCAl) on ApLil I l, yet not uniil April 27 (a ,wcck

alicl tlrc badgc cxpiled) diil Marragcl i\4zrrrirst tell Supclvisor'
Baptistc to inlillnr Alcxan<hc that the npl)lict)tion hacl br:en
approvc(I, 'lirliiug April ll as thc operative datc tbl tiruing, this
was lcss than 2 rryeeks allel Alexarrclre cngagccl in uniorr activi-
t)..

(2) l.'lte llcsponclent has treartccl dill'crerrtly othcr ernployces
u4rosc baclgcs havc lapsccl. in tclms ol'bcing u,illing 1o sutrnrit
ncw badge lpplications on thcir bchalvcs to IICIAD ancl thcrr
rclriling thern. ll hc l{es;ronclcnt arrlrcs (l-}r. at 123*124 fir. l5)
llrat crrnrpirling thc lrealtrllent ol othcl cnrployccs is ol'limitecl
plobativc valrrc bcclrtrse trll ol'thc sulrounding cilcurnstanccs
aLc unknolvn. Nonctlrcless, the li:llrlrvirrry clcarly csrablisht:s
that tlro l{csporrlent lras no sot policy ol'ban'ing cnrployccs
u4rosc butlgcs havc lapsed frrxn bcing rccnrployocl.

'IhLrs, of'ninc othcl cmployccs u4iosc baclges lapscd, live
ncre dccurcd oligible lirr rchirc, fbur \,\,crc not. O{'thc otrcs
nraLkcd ineligilllc ft>r'rchilc^ il ap1;crrs that.lcanty stol)pcd mnl-
irrg to rvork" l)cland liriled thc backgloun<l invcstigation. Nrrta-
lii.L rclirsctl lo nloet rvith IICAD lcgarding lrcr nrissing/lirunrl
bldgc. und Cadct could not rcucw his birclgc bectir.rsc he lost arr

rrnspcci{icd docrunerlt. l'hcsc livc uraricecl cligiblc ibr' r'chirc

r: I lind it urrnecss.snry to consider whctl)cr Pilgon'li Ittitle ntertt lo Al-
cxarrclrc on Aprrl 28 thdl shc could not appl_v lirL ruhfic ltccause rlri:
l{cspondillt h{d ilo valc:lr)cy ilrnoullc(l t0 d shillillg dclbrtsc thirr rvoukl
nlso givc risc tu iru inltlence ofunlrrrvlirl nrotivc
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included llaptistc" rvho did not rcncw her baclge ltccausc shc

wrLs thinking of'rclocating; Nodicu, who failcd the SIDI\ class

tlrree tinrcs mcl rvould have to go thrcugh the rvhole process o1'

getring a rrelv baclge; Villain, lvho voluntorily sepalated and

rvas latcl rchilccl al'ter liulen submitted a n*r, badge applir:ation
on his belull; which IICIAD approvcd; Paul. r.vho lost her rvolk
pcrn:it and lvils utrablc to lenclv it belble lrer brxlge cxpilecll
ancl'l'evin Char{es.

'I'hi: Itesponrient's lelirsal to recrnploy Alexan<he lvas partic-
rularly strspccf in light o['the ltcspondcnt's rvillingness to rchil'e
Clharles despite thc firllor.ving circturstiurccs. On l;cbnrary 2?,

alicr Ke[drick and Ma|r'ast plcscntecl him rvith a tr:trtrinittiort
paper' lbl unsatisl"ztctoly pcltbrmancc. hc lt':li his rrnexpircd

lladgc and statcd th.at hc r.va.s not conting back*-csscntially
lvalking out on thcm. I?urthermorc, on ahout tlte sante date, lre

also receivecl a final lvrittcrr rvarning lbl atrsetttceisttt/taldincss,
'I'hus, dcspite sclious issucs wiih his pclfilrmance ancl his vol-
tuntarily sullcrrdcling his btdgc, the I{espondent still oonsidcrccl
him eligiblc lirr rehile,

(3) '.the llcstrronclent lailcd to Ibllorv its nonnal 1:trocedut'es iu
notilying Alexandte that the apploval rxrticc hncl conte ltaclt

fiorn []Cz\D. II is undisputcd that tho adnriuislt'ative assistant

lets an entpklyco knor'v by tclephone wheu l:lulen has lcccivccl
the docunent. Although l:'iulcn leceivcd thc approval ttotice on
April I l, I:)aptistc clid not nolilV Alcxandte olsuch until April
27. ilhat llaptiste had no tloublc tcaching Alexarule ott ltcr
ccll plronc on thc r:vr:rtirrg r:rl'April 27 raiscs d()ttl)ts asi to the

validity ol thc ltcsponrlcnt's clainr lhat Ptgon could not lcach
lrg" r that nliuncr'. l(cndLick furthcl testillccl that thc rtorrnal
plrlccdrllc would have bccn fbr' .Pagon i<l tell l:)nptistc that Al-
cxan<lrc's approval notil'ic.ltion was put in lhe cliptroarcl posled

by thc tinre clock in thc Spilit ol'ficc. Ilorlcver'. l-|aptistc testi-
l'icd ahotri no srrch convcrsatious with Pitgt.rn a.nd that he lirst
lcarrrccl irbrrut the approval lionr Marrast ott ahout April ?.i.
Ivleleovcr', 13aptistc lil'ther tcstilicd lltat rvlron ltlanagr)nettI
canlxrt lcach crrrpkrl,ccs 1o tcll thcrrt that thcil a1:ploval papcrs

alc ready, they aslc hinr kl lind thc entployccs rtnrl so ittfirt'rtt
thcm, but he leccived no such cotttrttuticution in r\lcxarrdlc's
case plior to April 27.

(4) 'l"hc Respondcnt oflbrccl no crcdiblc .justilicatiorr lix it
unlvillingness kr lchirc Alcxantlt'o by suhuitting I rrov l:]OAl)
Lrad;le allplicatiorr orr hor bclrall'. As note(l ab()vc. thc l{espond-
crlt wlrs rvillirrg to do this lill othct ctnplo,rrccs 'uvhose butlges

cxpircd, and in {act dicl so in Villain's cirsc.

Signilicarrlly, I(cndricl< tesliired tlrat the llesport<lerrt ltirs rrtl

problt':rn hclpirrg enrpklyees rvlt<l huvc tnissccl thc clcrrcllitrc lirr'

batlge lerrcu,nl nncl that thoy orc cligiblc'tr: lrc rchircd- [ lirrtlrct'
note lhnt Sr:pclvisol C)r,icdo wrotc in a disciplinc that l:lttlcn
bclicvr:<l irr giving cmployecs "a scooncl op;:oltunily." rl4rit:lt

scr)tilnclll. Kcrrdrick lcsl.if'icrl lvas convcycrl Lo tlre crrrploycc irt

qucsti()n. l;'innlly, il is sigrnilicnrrt that on z\plil 27. n rvccli al'Lcr'

.4lcxlndlc's badge had cxpiLcd, Mlarrast dirccted []aptistc t<r

call Alcxitnch'c and tr:ll her that l.:lulcn hacl hcl [.)CAP badge

approval llolict:. 'l'hc only l<lgical cunclusiort is tlrat he itsstttttcd

shr: could bc leinstatccl as a Liulerr entltloyce; ol.ltcnvisc. ltc
rvonltl h;rvc t)ccir cr)l;allir1g, itr an cxctcisc in rrttcr firtility.

Acrxxdirrgly, I concludc thut tlre (icnclal Counsol has cstitb-
lir;hcd ;l lrrinra facic case lhi.lt r\lc.rrncitt:'s dischat'1tt: orr April

l5

28, and tlte Rcsponcleut's relirstl trl lchile hcr, rvere irnlarvltrl.
'l'hc l{cspondent's dcli:nsc relatcs to thc IJC'AD lequircment

thut all Liulerr ernployees hnve cuu'cnt ID budgcs to ilcoess.se-
cured aleas nnd the l{esponclcnt need to hilc all of its cmploy-
ecs to havc such access. Accoldingly. I will trcat this as a "dual
n)01.ivaLioll" cilsc,

I conclucle thlt thc llesponclcnt has lr.rilcd to urect is hurden
ol'lrersuasir:lr thnt it'uvould havc dischargerl Alexiurclrc on April
28 and rclirscd to lehirc llcr cvcn in t.he nbsence ol hel uniorr
activity. I lcnvc asidc the issuc ol'rvhcther thc opelative clatc ol'
lhe l{csponclcnt's concluct should be considcrecl April I 1. bc-
cilusc slarting that day it l'ailecl to notily r\lextutdfe of her'

BCAD bad{ic approvol in confirmrity with its uolnral placticcs
rcgarding rrotilication to cmployccs.

It is urrdisputcd that Enlen cmlrloyecs nccd valirl llCAl)
badgcs to cnter sccul'e arca.s and perfbnn thcir.lobs. 'l'lic I'un-
dunrerrttl queslicln is rvhethel Alexanchc's lailurc to rcncr.v her
badge bcfirLc its expilation was due to nralfcasarrce on hcl palt
or to nzuril.qcnrent's contluct, As discrrsscd atx.rve. thc ltc-
sporrdent lhilecl t<r lbllolv its nornral ploccdurcs by not tahing
stcps to noiily Alexarrdre in a linrely firshbn that her btdgc
aplrroval notice hnd been received and thtt shc could go to
IXI,At) kr gct it lener,vccl. ln lhis lcgiilcl, thc llespondcnt lai.lcd
to oiltl t satisl'actory explanation lbl rvlry, even thouglr the
approval noticc r.vas rcccivcd on April I I, rnanrtgeruerrt waitccl
until April 2? (a rveck al'lel tlrc badge cxtrited) to tcll lrcr.
'l lurs, thc l{cspont.lcnt bolc ihc rcsponsibilit.v lbl causing Alcx-
andre to lose hcl bndgc ond the corrconritarrt ability kr pcllblm
hcr dutics ancl hils uot dcl)lonstratcd a valid lcasnn lix such
conduct,

I norry tulu to lhc llcsponclurt's rclirsal to submit a ncrv baclgc
applicatirln on z\lc.vrnrhe's behalfl 'l'hc Rcspr>nclcut's designa-
tion o.l'Alexandre as ineligit:le lbr lchire and its rulirsal to sub-
ruit. a ncu, application on hcr bchallrvere ilt odds with thc rvay a
rlrnrbt:r o{'olhcl crnployees rvith lapscd birdges have bcell ttcat-
cd. Nol hus thc llcsporrdcnt sho\,vn that subnritling a ne\,\, zrp-

plication lirl Alcxa.rxfi.e rvortld lttle bcerr in any wzry ollcroufi:
l'inlncially ol othcnvisc. ln ltny event. thc l{cspondcnt rvrrs

rcsporrsiblc in thc liLst placc lbl Ale,rancllu's inability to tirlcly
rencrv lhc baclgc arrd canlnt tunl around nnd rely on its orvn
inrplol.rcr irctions to^iustily its subscquent relirsal 1o rchilc hcr'.

So, rcr.varulirrg thc l{cspondcrrt lill its urisconcluct rvould lrc
untc'ral)lc.

lhc ltcspurrdcnt's dclense (llr. I 53) lhat it hlrl krros,lc<lge ol'
other ernployecs rvh<l rvert <rn stlilcc a.ncl yet ()ok no irction
against thcrn is unnvailirrg. 'l hc lirct thnt an crrrploycr &rcs uot
clisclralgc all knorvn union supJxlrtcrs is uot a valid dr:{bnsc
bocausc the di.schalge oll eveu onc cnrpl<lyee rnay hirvc, arrd
rrray hirvc bccn ir)tondcd to havc, a chilling cll'cct rxr otlrcr cnr-
ploS.ccs' 1r'otcclcd activiiy. Ilondiuths, ltrc:., 3lB Nl.,ltl] {190,

897--898 (1995), cntii. 95 f'.:id 6lll (81.h Cir. 1996)r scc also
llttst l!n;1irteering ()o. v. Nl,Rl], 445 lr.2il 1711. 174 (6th tJir.
197 l); N l,llB t,. Shetld-IJrovtn Mlg. Co., 2Ii l;,2d |()3, 17 5 (7tl1
Oir. 1954) (<liscotuap_,entcrtl ol proteciecl. attivilics rrray be eli
llctcd by rrraking sorne urrploycc:s "an cxarnplc.").

l:]ccausc tlic i{esporrrlertt ha.s Ihilcd k) rctrut tlrr: (ir:nt:ral
(lounsr:l's plirla lacic caso. I concludc thut it violatcrl S<:ciiorr

AMl:iltlCAN SAl.tjs ANI) N,{ANA(ilit\,lliN'l Olt(iANlZiVllON, t.l,(l l)nllA [tlLI;iN AMI']RICA
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l6 t)Llclls10NS 0t 1"HIi NA't'tONAl. L.ABot{ I{l'jt.,A1'toNS l]oARI)

8(aX3) ond ( l) by discharging Alexandrc on April 2B, and thcn
relirsing to rchiLe hcr.

(bNcr-ltsr<lNs 0r l.,arv

L The l(csponclent is itn cnrpkryer engaged in conunelcc
lvithin the nreaning olScction 2(2). (6), ancl (7) ol'thc Act,

2, 'l'he l)nion is a lubor organization rvithin the rneaning o1'

Section 2(5) ol'tlre Act.
3. By the fbllo"ving conduct. the l{espondort ha.s engagcd in

urrfirir labol plactices aft'ecting colrtnctce ,,vithirr tlrc nrcaniug
o1'Soction 2-(6) and (7) oll the z\ct iind violatccl Secrion 8(a)(3)
and (l) ofthc Act: dischalged and lelirsed to lehirc Jolnue
Alcrandrc bccanse she engagcd in conduct on behall ol thc
IJniou.

Il.t,ilutrinv

Bccausr: I have fbuncl that the l{cspondcnt has engtgcrl in
ccrtairr unlirir labol practiccs, I {ind that it rnust bc otdercd to
ceasc and clcsist arxl &r take certain al'lirnralivc aclion dcsigncrt
to ellcctuate the policics of thc Act. lfire Ilespondent havirrg
disminrinatorily discharged Joanne Alcxandte nlust mirkc hcr'
rvholc fol arry losses ol'enrnings aud crthcl bcnelits strllbred as a
rcsult of'hcl dischalgc md its fuilurc to rehire ]ter.

Specilically, tlre Rcslronclcnt shall nral<e Joanne Alcxturdle
wlrole tbl any losscs. eanrings, and other bcnel'its that shc sul:
l'ered as a lcsult of hct' unlarvlirl dischalge. 'l'lre maltc-lr4role
lcnrcdy shall bc computcd irr zrccordance r.vith llDi lloolwortlt
C.b., 90 Nl.Itll 289 (1950), with intcrest at tlrc rate lrrcscribed irr

New lktrizons,2B3 NlJll) I l7:i (l9fl7), conlporrnded daily as

prcsclibctl in Kenwcky lliver lvledical ()enter, 35(t Nlltll (r

(2010). In rccoldance l.r,ith r(jrg,fott:us, !tt<;.,36.t Ni.,RI..l No.
93 (2016), thu ltcslronclent shull conipcnsnte Joaulte Aloxandrc
tbr sealch.lrl'-rvork arrd interim enrployurcrrt cxllcnscs rcgald-
lcss ol'lvltcthcl thosc cxpcnscs exceerl hcr irrlcliur eiinrings.
Sca|ch-fbr'-[,ork arr<l irrtcrirn cnrplo.v..mcnt e\pctrses shall [:c
calculatecl scpalirtcly liom tiuable net backplly, wilh inbrcst at
the late plesclibcd in ,,Verr florizotts, srprr].. conlpor.lt(lcd daily
as ptcsclibcd in .K.eunrckv .lliver )ufedicul (ilrler', supt'a. In
accoldirnce u,ith Dol Oltavas, 1.1.,C d/hiu||'ortillus Don Cht:<ts,
361 NLI{B 101 (2014), thc llcspondcnt shall conrpcnsnte Jo-
anne Alcxandtc ftrr' the aclvcrsc tax consequcnccs. if'arry. ot'
receiving a. lrtntp srttn backpuy ar.vnrd, ancl. in accoltlance r.vil.h

..lr/r,oS'ely of Nnr,/ersev,.lttc.,36-J Nl,Rl] No. 143 (2016). thc
I{esporrrlcnt slull. rvitlrin ?l cirrys o1l the datc thc anrount o.f
backpay is fixcd eithcr by agrccnrcut ol lloald oxlcr', lilc r.v.ith

the T{cgional l)irccior fbr Itcgion I 2 a report allocatirrlr backpay
to thc apl)tt)priilte calcnclzu ycar' lirl cach cnrploycc. I'he Ik>
gional I)ilcctol lvill then ilssumc rcsponsibility 1br tlnnsluissiorl
ol the repo|t to thc Social Security Adrninistmtion at tlrc a[]pro-
pliolc tirnc and iu tlrc appropriatc nlnuncr.

'l'hc ltespondcnt also lraving disct'iuritratolily tirilccl arrcl rc-
l'usud to recnrploy .loanne Alcxandrc nlllst oi'lir hel t'ull rein-
stiltcnrent to hel ibrmcr.job or^ if'that.job no longer cxists, to a

substantially cqLrivalcrtt position, rviLlxrut prcjudicc'to hcr scn-
irlrity or othcr rights or privileges plcviorrsly crrjol,cd.

'['he l{os1:ondcnt shall cxlrunge fiorrr its rccort.ls arry and all
rel!:r'crllccs to thc di.schargc of'Joannc Alcxanchc.

'l'lic (ienclal (bunscl (Br. at 56) sceks a postirrg ol'r noticc

al. a.ll ol' thc l{eslxrndcnt's "active job sitcs." Flowcvcr', inas-
lr]uoh as thc unlhil latror practice w0s cotrfincd to onl,v- onc of
the Resl:ondcnt's niult'rle locations nationwide, I {ind that a
posting is appropriately lirnitecl to that sole location. I'he (ien-
clal Couuscl also requests (ibkl) that the uotice lx posted in
I'laitian Crcole and Spanish. l;bl the reasons she stules, I will
so ordcl, noting that Alexanrh'c's nativc lallguago is Flaitian
(ircole ancl that she lequired an interpi'cter.

On thcsc lindings ol'l-nct ancl conclusions ol'la$, arld on the

entirc rccord, I issue thc lollo,rvitrg recorurrcnclcdlo

OIlDEII
'l'he Respondent, Anlerican Salcs and lv{anagcrneut Organi-

zution, I-.I.,C dlr/a Lulor Anrcrica, li'ort l.audcrdale, l;'klr'ida, its
clll'iccrs, agents, successors. and assigrrs, slvrll

l. Ccaso and clesist fronr
(tt) Discharging, rcliusing to t'chil c, ot' othcr\,vi.se discriruiuat-

ing agninst cnrployccs bccause lhcy ongagc in tctivities orr
bctrul l' ol Servicu L)nrployees hrteruzrtionirl IJniorr, t,ooal 32llJ
or' any othel labol olganiz-ation.

(b) In any like or related mannet intetfuring rvith, r'cstl'aining.
or cocrciug cnrpkryecs in the cxcrcisc ol the lights guarantccd
tltr.rrtr by Srrrtir:n ? r-rt'llxr Ar:1.

2. 'I'a.ltc thc liillorving affir'mative acti<ln ncccssar,r, to ell;cc-
tuatc thc l)olicics ol'the Act.

(a) Within lrl dtrys {'rorn thc date ol'thel3oiu'ct's Order', oll'cr'
Joarrn Alcxaldle i'ull reinstatcrncnt to hcr l'rrlrner'.job or; il'thlt
job no longer cxists, h; a substantially cquivalent positk)n^
vvitlrout prciudice [o hir scnkrrily or any othcl righls or privi-
lcgcs prevklr,rsly cn joycd.

(tt) Mal<c Jonln Alcxandrc wholc lbr auy loss of ealrrings
and otlu' hencllts srrllblcd as a rcsnlt o{' tjrc clisclirrrination
against hcl in thc nrannersct fblth in thc lcrncdy scction ofthc
clccision.

(c) Withiir 14 clnys lirrrn the dirtc ol'thc l}oanl's Ordcr', rer-

tuove litltu its liles any rciiircllce to the unlnr.vlirl dischnrge n['
Joann Alcxnntl'c, and rvithin 3 tkq,s thclcaltcl nolily hel' itl
r.r,r'il.ing tlrat this lras becn dorrc arrri lhat thc disclrargc will not
l:e usccl agninst hcr in any wrry,

(d) Plcsclve ancl, rvithin l4 clays ol'a re(luest, ol such aclcli-
tionrl tinrc os the .Regiortal f)ircctol nray alltxv l'<l' goocl cause
shorvn. plovide a1 t rcasoltatrle placc clcsignlrtcd try the l.loaxl
or its ilgents. lll payoll recor(ls, sociol sectrr'ity p0yilront rec.
ords, timcoards, llclsonncl lccolds and repotts, and all othct
lccords, inch.rciing an elcch()nic co1ry of'such rccrllcls if'strlled
iir olectronic litlnr. rreccssa.ry to antrlyze the arnount ol'ttackltzry
cluc Lurtlcr thc telnrs olthis Orcler.

(c) WiLhin l4 days allcl sclvice bythe Jlegiorr, post at its 1l-
cilities irr l\rrt Lauilcrdale, Irlolicla, co1rics ol'the attachccl noticc
nralkcrl "Appcndir," in l.:nglish. llaitian ()'colc, ancl Slranish. rT

r" ll'no crr:cptiorrs arr: tjli:d as;rrovidtxl by Sec. l0?46 of the
l]oaxl's l{ulcs nrd l{egulations, thc litrelings, conclusirlns, lrnd rccont-
nrcnded Ordcr shall, as lrrovidcd in Scc. l ()2.4 tl ot' thc ll ulcrs, bc adopt-
cd by tht: llorr<l;tnrl irll r.r$cctions trr thenr shall lrt: iJilt:nre<l waivi:cl tirr
all prrpose:;.

ri ll'this Ordcr rs en{btced by a jud3rncDt ol'a [Jnited States court of
appcals, the rvotls in thc notice retrtliug 'Posteil by Ordur ol'the Nr-
tional l.abor l{clirtions I}oalcl' shall lcitd '[)0sted Pursuant to a .ludg-
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Copies ol the notice, on lbLms providccl by thc Regional Dilcc-
tol fbl llegion 12, ai'tel bcing signed try the llespontlsnt's art'
thorizcd teptcsetrtative. shlll bc poste<l lry thc llespotrclcnt and

rrrainhincd .fbr' (r0 consccutive days in cottspicrtous ltlnces in-
cluding all placcs whcle notices to crnploy'ccs ate crstomarily
posted. ln addition to physical posting o{' papcr notices. notices

shatl be dish'ibuted clcctlonically, such as by email' posting tln
on intranct or att inteuret se[ aud/or'otlrcr'clechon.ic nlears, il'
the Rcsponclent custontarily cottttnunicaies r.vith its crttlrloyecs

lry such metns. llcasonablc steps shall bc taken by the I{e'
spondent t() cr-rsutc thai thc noticcs are not allcrcd, cle{iiccd. or
cnvcled lry anv other matcrial. .ln the cvent tlta.t, during thc
pcndcrrcy ol'these plocecdings, thc Respondent has gonc ont ol'
busincss or closccl tlre facility invtllvccl in thcse pmceedings,

the Ilcspondent shall duplicate iurd nrail, at its own expense, iI

co1ry ol'tlie notice to all cullcnt entployees and .{ilntter cnrploy-
ces crnploycd try the Itespondenl at any titnc sitrcc April 2{1,

20t6.
(f) Withirr 2l dnys aftcr scrvice by thc l{cgion. file rvith the

It.egional l)irectol a swolll ccrtif icatiotl o1'n lesporrsilrlc ollicial
on a lblrl plovidcd by thr: Region attestittg to thc slcps that thc

It.espnndent hns taken to comply,
l)atcd, Washing(on, D.C, Jantrzuy 30,2018

APPINDIX

NoIrcu:[i) llMPt.0Yl]t,is

.PosrtD BY ORDtittt Oli lt tE

N..r t'ttlN.l.t.. l.,,ltltlR li.1':trvrtoNs I:]oAR.l)

/\n Agency of'thc Unitsd Slfltes (jovct'umcnt

I'hc National L,abol l{clatiols l;kraxl hrts lbrrnd thnt lvc violatcd
l?erlclal labor law arrcl hm onlclctl us to post und ol*y this no'
tice.

l'uD[ltA{- LAw clvlis Y(){.i]'l$ ltlcll'I 1.o

Irorm,.join, or assisl n uniiln
Chonsc reptcsetltativcs to bargnin r.viih tts otr yotn llc-

hall'
n ct tog-cthor rvith othcl employccs lirl youl bcrlclit arxl

protection

rur,:n1 of the l.Jnitc(l Stfltos (burt of A1:pcals lJnfbrcing rln Or(lr:r ol'thc
National l.,abor I{elil1ions []oard.'

t'l

Choose not to en.qage in any of thcsc proteotcd activi-
tics.

Wt wtr.t. Nol clisclrargc, r'eltrsc to rchirc, ol otherrvise clis-
climinatc against you bccause yon have cngagecl in activities in
suplrolt oli Service liurlrloyees ]ntcrrrational Union. Local ll2ll.l
or any other lnbor orgtrnizatiorr.

Wu wtt-t.. xol in any lilce or' rclntecl rnnurdr inlertere rvith, r'c-

stririn, ol coelce yoll in the exet'cisc o.l'),our rights un<Jcr Sec-

tion 7 ol'the nct, as set lin'th at the top of this notice.
\ 4iwlr.r, within I4 drry.s fi'on thc date ol'thc Boalrl's Older,

ol'fbr Joann Alexandre lirll reinstatcrrrenl to hcr lbrnreL.iob or. il'
that job no krngcl exists, to o sutrstrlntially equivalent position,
u'ithoirt pre.iudice to her scniolity or sny other riglrts or pLivi
legcs prcvioirsly enjoycd.

Wtinrtt-r- urake.loann Alexanthe,uvlrcrle fbr any loss of catn-
ings ancl othel bencfits she sutl'eretl as a result ofoLrr clisclirni'
nation, with intelcst.

lVtl wtt..t. renrove l"rour oul filcs any rclbrences to the Joann
AlcxaLrdre's dischargc, anrl lvc rvill, rvithin 3 r.lays thercallcr
rxltify fiel in r.vritilg that this has lrcen done and that thc dis-
clrargc r;vill not bo used ngnirts{: ltel in any way.

Avtt,intc.rx* Si\l..ts A.No M.lxltitil"ttiN't
OncrlN rz.xrroN, l.,l.,C .u/t/rr ll;l,r,iu r\Ml::RrcA

'l'he Adnrinistrative J,uw Judgc's clecision can lre lbund at
ivrvu.nlrt>.1;ov/casell2-CA-163"tr35 or by using thc QR co<l<:

bclow. Altcrnatively, you can obtain r co1ry ol' the clecis.ir.rn

lkxr tho l:lxccutive Scclctaly, NaLional l.,abol llclations []oard,
l0l5 ilall'Sitleet S.I:i., Waslrington, D.C. 20570, or by calling
(202) 273-t940.

Atull;ltlc^N SAI-l.iS AND MANAOLii\,lJlNT'OI{GANIT-A"IION, I..L.C DilllA liul.,!lN AMt:RICA
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